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RULES AND REGULATIONS OF KANSAS STATE AGENCIES 
On File With Revisor of Statutes as of May 31, 1960° 


Rules and regulations of Kansas state agencies duly adopted and filed in accord- 
ance with the statutes have the force and effect of laws. Sixty-eight agencies in 
Kansas have codified their administrative rules and regulations since July 1, 1947, 
Sixteen other state agencies are authorized by Kansas statutes to issue rules and 
regulations. 

Every state administrative agency, with certain exceptions, is now required by 
statute (G.S. 1949, Ch. 77, Art. 4) to codify and file its rules and regulations with 
the office of Kansas revisor of statutes which is located on the third floor of the 
statehouse, Topeka. 

The statute does not specifically define what are rules and regulations, but 
the first section states, by way of exceptions, what are not. In general, it may 
be said that any uniform rule of conduct which is to be applied in every case or 
to every person and which requires conformity therewith is undoubtedly a regula- 
tion within the purview of the act unless it comes within one or more of the 
exceptions. 

The statute requires that all regulations filed and issued must be “typewritten, 
mimeographed, multilithed or printed on standard letter size (8% by 11 inches) 
paper .. .” with “punch holes” for looseleaf filing purposes. Although most regu- 
lations filed with the revisor of statutes conform to those specifications, it appears 
that few state agencies make their regulations available to the public in that 


form. In practice, most of the larger state agencies have continued to make them 
available in printed unpunched form (9 by 6 inches). In other words, the revisor 
maintains a looseleaf up-to-date file of all rules and regulations but they are not 
generally available to the public in that form. 


CrraTION OF AUTHORITY AND EFFECTIVE DATES 


Every rule and regulation filed with the revisor includes a citation to the 
statute pursuant to which it, or any part of it, was promulgated by the state 
agency. While no statutory standards are prescribed for showing this citation 
of authority, the method suggested by the revisor and now being used by the 
various state agencies is to insert a line in parentheses at the end of the text of 
each regulation substantially as follows: (Authorized by [citing Kansas statute]; 
Compiled [citing date] or Amended [citing date] ). 

This citation of authority at the end of each section of a regulation makes it 
easy to compare the regulation with the statute or statutes purporting to authorize 
the administrative agency to promulgate it. By this method, state agencies should 
be constantly reminded not to exceed their statutory authority by setting up regu- 
lations which have not been sanctioned by previous legislation fixing general 
standards for administrative implementation. 


Me ey prepared by Franklin Corrick, Revisor of Statutes of the State of Kansas. This report was first 

fn the ed in ~, May, 1048 rod of the Kansas Bar Joumel a ty. ol. XVI, pp. 337-346). It was also published 
7 bed 1954 Kansas Government Journal, pp. 382-3: pon request it has been brought up to date and 
ted herein for the information of the members ~% ‘the Bar Association of Kansas. For an excellent 
=a on “Kansas Administrative Procedure,” see pages 322-330 of the ee 1960 Kansas Bar Journal. 





RULEs AND REGULATIONS OF KANSAS STATE AGENCIES 359 


The showing of the effective date of each regulation is invaluable, especially 
where a regulation has been amended or revoked. By this device and the require- 
ment as to amending or reviving in toto (see G.S. 1949, 77-408) a better method 
is provided for ascertaining the actual status of a rule or regulation at any par- 
ticular time. 

SECTION NUMBERING SysTEM 

Each state agency authorized by law to make rules and regulations is assigned 
a distinguishing “agency number” by the revisor of statutes. For example, the 
State Banking Board has been assigned number “16-”. The hyphen after “16” is 
followed by the article number of the regulations, which in turn is followed by 
the section number of the article. That is to say, for example, “16-1-1” means 
section 1 of article 1 of the state agency number 16. The second section of article 1 
would appear as “16-1-2” and so on for the rest of the sections in article 1. 

All of the larger state agencies, and many of the smaller ones, have divided 
their regulations into subjects with article-subject headings. Articles are divided 
into as many sections as the agency has regulations on the subject covered by 
the article. The sections may be long or short, but at the end of each section 
appears a citation of authority. This numbering system is somewhat similar to 
the method used in numbering sections of the General Statutes of 1949 and 
Supplements thereto. The only difference between the two numbering systems 
is that, in numbering the rules and regulations,.a hyphen is placed between the 
article and section number, and the number at the left is the state agency number 
instead of the chapter number. 


AMENDING OR REVIVING IN Toto 


A definite procedure is prescribed by statute (G.S. 1949, 77-408) for amending 
or reviving a regulation similar to that prescribed by the Kansas constitution for 
legislative acts. Specifically, it provides that “no regulation shall be revived or 
amended unless the new regulation contains the entire regulation revived or the 
section or sections amended, and the section or sections so amended shall be 
revoked.” 

In addition, a regulation which amends an existing one must distinguish all 
new matter by underlining or printing it in italics. In the case of a later amend- 
ment to a regulation, the underscoring or italicizing of the previous amendment 
of the same section is omitted since only the new words or figures of the last 
amendment are underscored or italicized. 


Supyect MATTER OF PRESENT RULEs AND REGULATIONS 


The various types of rules and regulations in effect as of May 1, 1960, are listed 
below. They appear after the name and address of the particular board, depart- 
ment, officer or agency by the article number headings which were given them 
by the promulgating authority. The subject headings such as “AccouNTANCY, 
AvupITs, AND PuRCHASES,” etc., were inserted therein by the revisor for classification 
purposes only. By the use of these listings, any person should be able to obtain 
a copy of any regulation by writing the issuing state agency at the address shown. 

The revisor of statutes is not required to, and does not, maintain extra copies 
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of rules and regulations for general distribution. The name of each issuing state 
agency and its mailing address appear in italic type, followed by the live article 
numbers and the headings given the articles by the state agency. A description 
of the sections themselves is not attempted here because of space limitations. 
The 16 state agencies which are duly authorized to make and issue regulations 
but which have not filed such with the revisor of statutes, are listed, with the 
following notation following their names and addresses: “( No regulations on file. )” 


ACCOUNTANCY, AUDITS, AND PURCHASES 


Department of Administration, Statehouse, Topeka 
. Appeals. 2. Sand from Navigable River Beds. 
Municipal Accounting Board, Statehouse, Topeka 


. General Provisions for all Municipali- 4. Audit of a Board of Education, Mu- 
ties. nicipal University of School District. 

. Audit of a County. 5. Examinations for License. 

. Audit of a City. 


Department of Post Audit, Statehouse, Topeka 
(No regulations on file.) 
AGRICULTURE AND LIVESTOCK 


State Board of Agriculture, 10th Floor, State Office Building, Topeka 


. Agricultural Chemicals (Economic 6. Livestock Remedies. (No regulations 
Poisons). on file.) 
Agricultural Seed. 7. Milk, Cream and Dairy Products. 


. Commercial Feeding Stuffs. 8. Noxious Weeds. 
. Commercial Fertilizers. 9. Division of Markets. 
. Hybrid Seed Corn. (No regulations 10. Liquid Fertilizers. 
on file.) 11. Kansas Egg Law. 
12. Water Appropriation. 


State Board of Fair Managers, c/o Virgil C. Miller, Hutchinson 
(No regulations on file.) 
Kansas State University of Agriculture and Applied Science, Manhattan 
(No regulations on file. ) 
Entomological Commission and Apiarist, 11th Floor, State Office Building, Topeka 


1. Nursery Inspection and Nursery Stock 4. Apiary Inspection. 
Distribution. 5. Pest Control. 


Brand Commissioner, 10th Floor, State Office Building, Topeka 
1. Brands. 


Livestock Sanitary Commissioner, 10th Floor, State Office Building, Topeka 
. Anthrax Vaccines. 9. Movement of Livestock into and/or 
. Brucellosis (Bang’s Disease). through Kansas. 

. Community Sales. 10. Poultry Exhibitions. 
. Disposal Plants. (No regulations on 11. Atrophic Rhinitis of Swine. 

file. ) 12. Tuberculosis Free Accredited Herds. 
. Garbage Feeding. 
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Soil Conservation Committee, 1st Floor, State Office Building, Topeka 
(No regulations on file.) 
Kansas Crop Improvement Association, Kansas State University, Manhattan 


. General Seed Certification Standards. Certification Standards. 

. Alfalfa Certification Standards. 10. Hybrid Corn Inbred Lines Certifica- 

. Spring and Winter Barley Certifica- tion Standards. 
tion Standards. 11. Flax Certification Standards. 

. Certification Standards for Red Clover 12. Bromegrass Certification Standards. 
Seed. 13. Native Grass Certification Standards. 

. Sweet Clover Certification Standards. 14. Sudan Grass Certification Standards. 

. Open-Pollinated Corn Certification 15. Oats Certification Standards. 
Standards. 16. Rye Certification Standards. 

. Commercial Hybrid Corn Certifica- 17. Sorghum Certification Standards. 
tion Standards (Dent Corn and Pop- 18. Soybean Certification Standards. 
corn) 19. Wheat Certification Standards. 

. Hybrid Corn Certification Standards. 20. Certification Standards for Vegeta- 

. Hybrid Corn Foundation Single Cross tively Propagated Grasses. 


ALcoHOLiIc Liquors AND BEVERAGES 


Alcoholic Control Board of Review, 10th Floor, State Office Building, Topeka 


1. Purpose and Scope of Regulations. 3. Appeals and Hearings. 
2. General Information. 4. Orders of the Board. 


Alcoholic Beverage Control Director, 10th Floor, State Office Building, Topeka 


SiS TS Seo tie 


. Definitions. 
. Provisions Applicable to all Licensees 


and Vendors. 


. Provisions Applicable to Retailers. 
. Manufacturers, Distributors and Non- 


beverage Users. 


. Transportation of Alcoholic Liquor; 


Bonded Carriers; Storage in Transit. 


. Containers and Labels. 
ATHLETLCS 


7. 


8. 
9. 


16. 
17. 


Tax and Tax Stamps, Crowns and 
Lids. 

Advertising. 

Salesman’s Permits, Application, Re- 
vocation and Suspension. 

Suspension and Revocation of Licen- 
ses and Procedure. 

Miscellaneous. 


Athletic Commission, 11th Floor, State Office Building, Topeka 


Organization of Commission. 
Control and Jurisdiction over Con- 
tests. 

Licenses. 

Bonds. 

Permits. 

Revocations. 

Tickets. 

Contracts. 

Forfeits. 


. Referee. 

. Contestants. 
. Seconds. 

. Timekeeper. 
. Announcer. 
. Physician. 


16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 


Execution of Performance. 
Scoring Decisions. 
Knockdowns. 

Fouls. 

Equipment. 

Weights and Classes. 
Inspectors. 

Miscellaneous. 

Amateur Exhibitions. 
Reports. 

Award of Decisions. 
Judges and Judging—Referee. 
Written Reports Required. 
May Examine Records. 
Rules Governing Wrestling. 
Time Limit. 
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. Extra Time. 46. Stalling. 

. One Fall and Draws. 47. Accidental Injury. 
. Appointment of Officials. 48. Eligibility. 

. Referee. 49. Private Tryouts. 

. Weights and Time of Weighing In. 50. Training. 

. Costumes. 51. Conceding Defeat. 
. Rings, Ropes and Mats. 52. Temporary Delays. 
. Holds. 53. Grease. 

. Off the Mat. 54. Trachoma. 

. Falls and Decisions. 55. Contestants. 

. Claim of Injury. 56. Compensation. 

. Falling off the Mat. 57. Suspension. 

. Official’s Hands. 58. Subjects Not Covered Herein. 


. Grasping Ropes. 
BANKS AND BANKING 


Banking Board, 10th Floor, State Office Building, Topeka 


. Investment Securities. _3. Appraisal of Real Estate. 
. Books and Records. 4. Insurance Upon Bank Property. 


CENSORSHIP 


Board of Review, c/o Mrs. Sally Lindquist, 817 North 6, Kansas City 
. General Rules and Regulations. 


Crvi SERVICE 
Personnel Division, Department of Administration, 801 Harrison, Topeka 


. Definitions. 8. Service Ratings and Records. 

. The Classification Plan. 9. Hours and Leaves. 

. The Pay Plan. 10. Separations and Disciplinary Actions. 
. Recruitment and Examination. 11. Hearings and Appeals. 

. Employment Lists and Their Use. 12. Records. 

. Certification and Appointment. 13. General Provisions. 

. Probationary Period. 


Civil Service Board, 801 Harrison, Topeka 


. Evidence, Order and Manner of Pres- 
entation. 


Civi. Status or Ricuts 


Antidiscrimination Commission, 1lth Floor, State Office Building, Topeka 


1. Definitions. 3. Procedure. 
2. Complaints. 4. Amendments. 


Fie PROTECTION 


Fire Marshal, 11th Floor, State Office Building, Topeka 


1. Dry Cleaning Plants. 3. Motion Picture Theaters. 

2. Transportation of Gasoline, Tractor 4. Dispensing of Inflammable Liquids 
Gas, Kerosene, Fuel Oils, and Similar at Retail Service Stations and Bulk 
Inflammable Liquids and Inspection Oil Stations. 
of Transport Trucks. 5. Labeling of Containers for Inflam- 
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mable Cleaning Fluids. Handling of. Liquefied Petroleum 
. Sale and Handling of Fireworks. Gases. 
. Bulk Oil Stations. . Construction of Motor Vehicle Trans- 
. Design, Construction and Installation port Cargo Containers Used for Trans- 
of Containers for the Storage and portation of Petroleum Products, etc. 


Forestry, Fish AND GAME 


Forestry, Fish and Game Commission, Pratt 


. Game Birds. . Fur Dealers. 

. Game Animals. . State Park Regulations. 

. Fish. . Game Bird Breeding and Controlled 
. Commercial Fishing. Shooting Area. 

. Frogs. 10. Federal Water Impoundment Areas. 
. Fur Bearers. 11. Boating. 


Grain 


Wheat Commission, 10th Floor, State Office Building, Topeka 
(No regulations on file. ) 
Grain Inspection Department, 801 Harrison, Topeka 


Deferred Payment Contract. 14. Cleaning Cars. 

Storage Space. 15. All Grain Must be Delivered to Scale. 

Assets. 16. Weighing Grain. 

Insurance. 17. Authority of Weighmaster. 

Storage Liability. 18. Certificates. 

Terminal Official Weigh-Up and In- 19. Transfers. 

spection. 20. Car Doors. 

Warehouse Receipts on Elevator 21. Railroad Cars. 

Owned Grain. 22. Set Backs. 

Direct Transfers. 23. Change of Contents. 

Inspection on Receipt of Grain. 24. Additional Regulations. 

Discontinuation of Warehouse Li- 25. Car Location. 

cense. 26. Inspections. 

Reinspection of Grain for Delivery on 27. Storage Charges. 

Contract and Issuance of Warehouse 28. Negotiable Warehouse Receipts. 

Receipts Thereon. 29. Standard Form Requirements. 
30. Local Public Warehouse Licenses. 
31. Charges for Special Services. 


1. 
2. 
3. 
4, 
5. 
6. 
7. 
8. 
9. 
0. 


1 


eed 
bs 


— — 
ob 


HEALTH AND PUBLIC WELFARE 


Advisory Hospital Council, 5th Floor, State Office Building, Topeka 
(No regulations on file.) 
Advisory Laboratory Commission, 5th Floor, State Office Building, Topeka 
(No regulations on file.) 
Board of Health, 5th Floor, State Office Building, Topeka 


. Infectious, Contagious and Communi- Tourist Camps, Common Nuisances 
cable Diseases. and Common Carriers. 

, tine and Isolation. 6. Common Drinking Cup and Common 

. Maternal and Child Hygiene. Towel. 

. Industrial and Construction Camps, 7. Sterilization of Public Food and 





17. 
20. 


21. 
22. 
23. 
24. 


The JouRNAL 


Drinking Utensils. 


. Oil Field Waste Disposal. 
. Construction, Maintenance, and Use 


of Mausoleums. 


. Construction and Operation of Swim- 


ming Pools. 


. Water and Sewage Cross Connections. 
. Analysis of Harvested Ice and Licens- 


ing for Sale. 


. Collection and Analysis of Water from 


City Supplies.. 


. Application for Permits to Supply Wa- 


ter for Domestic Purposes. 


. Application for Permits to Discharge 


Sewage. , 

Vital Statistics Organization. 
Preparation and Transportation of 
Dead Human Bodies and Burial in 
Mausoleum. 

Food Regulations and Standards. 
Drugs. 

Food and Drug Establishments. 
Manufacture and Handling of Soda 


25. 
26. 


27. 
28. 
29. 
30. 


31. 
32. 


33. 
34. 
35. 
36. 


37. 


Water. 

Bakeries. 

Slaughterhouses and Other Meat 
Processing Plants. 

Inspection of Meat and Poultry. 
Eggs. 

Food and Drink Stands at Fairs and 
Other Public Gatherings. 

Milk Served in Hotels, Cafes, Res- 
taurants, etc. 

Frozen Food Locker Plants. 

Plans on Salary Adjustments, Ad- 
vancements, Leaves and Attendance 
of Employees of the Kansas State 
Board of Health. 

Approval of Laboratories Performing 
Serologic Tests for Syphilis. 
Hospitals. 

Radiation. 

Confidential Information Pertaining 
to the Public Health Program. 
Hazardous Substances Intended for 
Use in the Household. 


Crippled Children’s Commission, c/o L. M. Vance, Jr., First National Bank 
Building, Wichita 


(No regulations on file.) 


Board of Social Welfare, 6th Floor, State Office Building, Topeka 
. Definitions. 


. Processing of Application. 
. Eligibility Factors for Assistance. 


. Establishment of Need. 


. Review. 
. Complaints, Appeals and Fair Hear- 


ings. 
. The Case Record. 
. Licensing of Boarding Homes. 
. Special Services. 


. State Fund Participation. 


. Maintenance of Accounts and Records 


—Financial Reports. 


. Housing, Procurement, and Opera- 


tions—County Welfare Department. 


. Procurement of Blank Forms. 


Advisory Commission, Sanatorium for Tuberculosis (Norton) 5th Floor, State 
Office Building, Topeka 


1. 
2. 
3. Duties. 
State Park and Resources Authority, 801 Harrison, Topeka 
. General Provisions. 


Purpose. 
Election of Officers. 


19. 


21. 
22. 
23. 


State Sanatorium for Tuberculosis and 
Southeast Kansas Tuberculosis Hos- 
pital. 

Personnel. 

The Division of Services for the Blind. 
Parsons State Hospital and Training 
Center, Winfield State Hospital and 
Training Center, and Kansas Neuro- 
logical Institute. 


. Kansas Treatment Center for Chil- 


dren. 


. Licensing of Vending Stands. 
. Larned State Hospital, Osawatomie 


4. 
5. 


State Hospital, Topeka State Hospital, 
and State Hospital for Dangerous In- 
sane at Larned State Hospital. 


Appearances. 
Meetings. 











= 


— = 
~- © 


— 





Sf SN SA Sf & bw 


SSH SeN Soe 


RULES AND REGULATIONS OF KANSAS STATE AGENCIES 


HicHways 





Highway Commission, 7th Floor, State Office Building, Topeka 


Movements of Buildings on State 
Highways. 


Specifications Governing Bidding 
Conditions. 

Specifications Governing Bidding In- 
structions to Bidders. 

Specifications Governing Bidding In- 
structions to Contracting Parties. 
School Bus Transportation—Routes. 
School Bus Transportation—Liability 
Insurance. 

School Bus Transportation—Pupils. 
School Bus Transportation—Instruc- 
tions to Pupils and Drivers. 

School Bus Transportation — Driver 
Qualifications. 

School Bus Transportation—Driver’s 
Responsibility as to Pupils. 


. Rules and Safety Regulations for 


Drivers of School Buses Which Must 
Be Followed at all Times by all Driv- 
ers of Vehicles Transporting School 


12. 
13. 


14. 


14a. 


15. 
16. 


17. 
18. 


Students. 

Special Permits for Use of Highways. 
Entrances to Highways from Private 
Property. 

Work Done on Highways or in High- 
way Right of Way for Repair, Re- 
moval, Connection and/or Mainten- 
ance of Pipelines, Gas Lines or Com- 
munication Lines. 

Supplemental Specifications for High- 
way Permits. 

Minimum Standards Established for 
Anti-Freeze Compound. 
Saddlemounts, Transportation of 
Empty Trucks; Length and Height 
Limitations. 

Permits and Regulations for Vehicles 
Carrying Emergency Equipment. 
Crossing of Highway Right of Way 
by Public and Private Utilities Includ- 
ing Pipe Lines. 


Highway Patrol, Ist Floor, State Office Building, Topeka 


General. 

General. 

Relations and Contacts with the Pub- 
lic. 

Written Orders. 

Correspondence. 

Promotions and Transfers. 

Vacations and Days Off. 

Death Reports of Members, Immedi- 


12. 
13. 
14. 
15. 
16. 
17. 
19. 
20. 


ate Families and Citizens. 

Patriotic and Ceremonial Courtesies. 
Vehicles and Equipment. 

Supplies. 

Uniforms. 

Firearms. 

Strikes and Riots. 

Natural Disaster Procedure. 
Inspection. 


Highway Patrol Pension Board, Ist Floor, State Ojjice Building, Topeka 

(No regulations on file. ) 
Turnpike Authority, 9401 East Kellogg, Box 3002 Southeast Station, Wichita 7 
1, 


Definitions. 

Vehicle Classification and Tolls. 
Traffic Regulations. 

Limitations on Use of the Turnpike. 
Toll Schedule. 

Duplication of Lost, Stolen, Destroyed 
or Mutilated Bonds and Coupons and 


4. 
5. 


Payment of Same, etc. 

Designation of Office of the Kansas 
Turnpike Authority. 

Discount Rates. 


6. Vehicle Classification and Tolls for 


Kansas City Expressway Project. 


Horets AND RESTAURANTS 


Hotel and Restaurant Board, 12th Floor, State Office Building, Topeka 


Hotels, Rooming Houses and Apart- 
ment Houses. 


2. 


Restaurants. 
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Hovsinc 


Office Building Commission, 12th Floor, State Office Building, Topeka 
1. Office Building Commission Parking 
Lot. 


INDUSTRIAL DEVELOPMENT 


Industrial Development Commission, Ist Floor, State Office Building, Topeka 
(No regulations on file.) 
INSTITUTIONS AND BUILDINGS OF STATE 


Director of Penal Institutions, 11th Floor, State Office Building, Topeka 
(No regulations on file.) 
Probation and Parole Board, 11th Floor, State Office Building, Topeka 


3. Parole Regulations (Penitentiary). 5. Kansas State Industrial Farm for Wo- 
4. Kansas State Industrial Reformatory. men. 


Executive Council, 2nd Floor, Statehouse, Topeka 


1. Parking of Motor Vehicles Upon the 2. Parking of Motor Vehicles Upon the 
Statehouse Grounds. Grounds of 801 Harrison. 
3. Use of Voting Machines. 


INSURANCE AND RETIREMENT 


Judges Retirement Board, c/o Frank Sullivan, Insurance Commissioner, Ist Floor, 
Statehouse, Topeka 
1. General Provisions. 


Commissioner of Insurance, Frank Sullivan, Ist Floor, Statehouse, Topeka 


General. 11. Approval of Life Insurance Policy 


Annual Statements. Forms. 

Investments. 12. Approval of Health and Accident Pol- 
Deposit of Securities. icy Forms. 

Adjustment of Claims. 13. Firemen’s Relief Association — Pur- 
Fees and Taxes. chase of Insurance. 

Agents and Agents Licenses. 14. Credit Life and Credit Accident and 
Advertising. Health. 

Underwriting Procedures. 15. Excess Coverage. 

Approval of Fire and Casualty Policy 16. Advertisements of Accident and Sick- 
Forms. ness Insurance. 


—_ 
PO MOND OUP oo bop 


LABOR AND INDUSTRIES 


Labor Department, 401 Topeka, Topeka 


. Industrial Welfare Orders Affecting 6. Selection of Collective Bargaining 
Hours and Working Conditions of Unit. 


Women and Minors. 7. Secret Ballot Election: by Collective 


. Meaning of Terms. 

. Administration. 

. Construction, Installation, Inspection, 
Maintenance and Use. 


8. 


Bargaining Units for Authority to 
Enter Into an All-Union Agreement. 
Secret Ballot Election by Collective 
Bargaining Units for a Strike, Walk- 
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out, or Cessation of Work, or Continu- 11. Conduction of a Mail Referendum 
ation Thereof, Against an Employer. Ballot. 
. Applicable to all Types of Elections. 12. Jointly Conducted Union-Manage- 
. Holding a Manual Ballot. ment Election. 


Employment Security Division, 401 Topeka, Topeka 
Rules. 9. Benefit Payments—Interstate Work- 
Meaning of Terms. ers. 
Employing Unit Requirements. 12. Regulations for Both Appeal Stages. 
Identification of Workers. 13. Administration of Title V of “Service- 
Payment of Contributions. men’s Readjustment Act of 1944.” 
Successor Classification. 14. Disclosure of Information from the 
Periodic Notification of Benefits Files of the State Employment Serv- 
Charged. ice. 
Benefit Payments—lIntrastate Work- 15. Definitions Relating to 1938 Separa- 
ers. tion Experience. 
8a. Benefit Payments — Ill or Disabled 16. Employer Elections to Cover Multi- 
Workers. State Workers. 


Appeal Board of Review, 401 Topeka, Topeka 
1. Appellate Procedure for Benefit dure Before the Board of Review. 
Claims Before Referee. 3. General Regulations for Both Appeal 
2. Creation, Organization, and Proce- Stages. 


Workmen’s Compensation Commissioner, 10th Floor, State Office Building, 
Topeka 
‘ . Elections. 
Fees. 4. Securing Payment of Compensation. 
Termination of Compensable Cases. . Second Injury Fund. 
Attorneys. . Subcontracting. 
Notice of Accident or Disease. . Time Within Which Act Is To Be 
Claim for Compensation. Done. 
Measurement of Disability. . Appeals. 
Compensation for Eye Injuries. . Application for Review. 
Medical and Hospital. . Guards. 
Death Cases. . Assignment of Compensation. 
Wages. . Redemption of Liability. 
Injuries Occurring Inside or Outside 23. Relationship of Parties. 
the State of Kansas. 


Se NSOMPp Ob 


1. 
2. 
3. 
4, 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
12. 


LiBRARIES AND RECORDS 
Records Board, State Historical Society, Memorial Building, Topeka 
. General Provisions. 2. General Provisions. 
State Library, 3rd Floor, Statehouse, Topeka 
(No regulations on file.) 
Traveling Libraries Commission, 801 Harrison, Topeka 


. How to Secure a Library. 3. Kinds of Libraries. 
. Limitations. 4, Rules for Use and Care of Books. 


Miurrary AFFAIRS 


Adjutant General, Ist Floor, Statehouse, Topeka 
(No regulations on file.) 
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Armory Board, Ist Floor, Statehouse, Topeka 
(No regulations on file.) 


Civil Defense Advisory Council, c/o Adjutant General, Ist Floor, Statehouse, 
Topeka 
1. General Provisions. 
Military Advisory Board, c/o Adjutant General, Ist Floor, Statehouse, Topeka 
(No regulations on file.) 


PROFESSIONS AND TRADES 


Board of Nurse Registration and Nursing Education, 11th Floor, State Office 
Building, Topeka 


. Requirements for Examination and 5. Requirements for Examination and 
Registration of Nurses. Licensure of Practical Nurses. 
. Accredited Schools of Nursing. 6. Accrediting Schools of Practical Nurs- 
. General Requirements for Accredited ing. 
Schools of Nursing. 7. General Requirements for Accredited 
. General Requirements for Accredited Schools of Practical Nursing. 
Collegiate Schools of Nursing. 


Board of Barber Examiners, 801 Harrison, Topeka 


. Sanitary Rules and Regulations Gov- 3. Establishment and Conduct of Schools 
erning Barber Shops, Schools and Col- and Colleges of Barbering. 
leges and Public Bathrooms in Con- 4. Issuance, Renewal, Revocation and 
nection Therewith. Suspension of Certificates of Registra- 
tion. 


Board of Embalming, 11th Floor, State Office Building, Topeka 


1. Embalming. 3. Preparation and Transportation of 
2. Funeral Directing. Dead Human Bodies and Burial in 
Mausoleum. 


Board of Engineering Examiners, 11th Floor, State Office Building, Topeka 


1. Examination and License. tion Law. 
2. Provisions for Professional Engineers 5. Examination, License and Fees. 
Registered Under the Old Registra- 6. Engineer-in-Training. 


Board of Examiners in Optometry, c/o Dr. J. C. Rust, 2920 Armco Drive, Topeka 
2. General. 3. Code of Ethics. 


Board of Pharmacy, c/o Robert L. Jenkinson, Secretary, Belleville 


. Registration and Examination of 9. General Rules. 
Pharmacists. 10. Additions and Deletions to Poisons 
. Regulation of Drug Stores. Listed in Section 65-1638, General 
. Retail Dealer’s Permit. Statutes of Kansas, 1959 Supplement. 
. Regulation of Manufacturers. 


Board of Registration for Cosmetologists, 11th Floor, State Office Building, Topeka 


1. Registration and Qualification of Cos- tered in the State of Kansas. 
metologists. 3. Schools. 

2. Out-of-State Cosmetologists and Man- 4. School Apprentices. 
icurists Desiring to Become Regis- 5. Shop Apprentices. 
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6. Beauty Shops. 8. Registration of Manicurists. 
7. Sanitary Rules and Regulations Per- 9. Revocation of Certificates of Regis- 
taining to Beauty Shops and Beauty tration and Licenses. 
Schools. 
Board of Veterinary Examiners, c/o Dr. Charles W. Bower, 1128 Kansas, Topeka 
1. General. 
Dental Board, c/o R. C. Windscheffel, Smith Center 
1. General. 2. Rules for Specialists. 
Podiatry Board of Examiners, c/o Dr. F. J. Nash, New Brotherhood Building, 
Kansas City 
1. General. 
Registration and Examination Board for Architects, 1lth Floor, State Office 
Building, Topeka 





1. Organization. 5. Practice. 
2. Duties of Officers. 6. Revocation of Licenses. 
3. Procedure. 7. Bylaws and Amendments. 


4, Procedure for Securing Registration. 


Board of Accountancy, c/o Howard F. Stettler, University of Kansas, Lawrence 


1. Examinations. 4, Fees. 
2. Applications. 5. Rules of Professional Conduct. 
3. Issuance of Certificates. 6. Practice from Additional Offices. 


Consumer Loan Commissioner, 11th Floor, State Office Building, Topeka 


1. Interest. 4. Receipts. 
2. Precomputed Note. 5. Records. 
3. Insurance. 


Board of Basic Science Examiners, c/o Dr. L. C. Heckert, Kansas State College, 





Pittsburg 
1. Organization of Board; Certification; 
Examinations. 
Board of Healing Arts, c/o Dr. Francis J. Nash, New Brotherhood Building, 
Kansas City 

1. Board—Composition; Powers; Seal. 11. License by Endorsement. 

2. Officers—Election; Term; Duties. 12. Fees. 

3. Compensation—Board Members. 13. Records. 

4. Committees—Appointment. 14. Certificate. 

5. Vacancies—Causes; Filling. 15. License Renewal. 

6. Meetings. 16. Revocation. 

7. Licenses. 17. Professional Signs; Letterheads. 
8. Examinations. 18. Fellowships. 

9. Temporary License. 19. Amendment to Rules. 
10. Temporary Permit. 

Pusiic UTILITIES AND SECURITIES 
Securities Commissioner, 4th Floor, State Office Building, Topeka 

1. Registration of Securities. 4. Investment Companies. 

2. Registered Agents. 5. Attorneys. 

3. Reports. 
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Corporation Commission, 4th Floor, State Office Building, Topeka 
Rules of Practice and Procedure Be- (6) Method for Application for Ap- 
fore the Commission. proval of Plans, Specifications 
Conservation of Crude Oil and Nat- and Cost Estimate of Proposed 
ural Gas. Waterworks Improvements for 
Utilities. Cities of the Second and Third 
(la) Wire Stringing Rules. Classes. 
(2a) Uniform System of Accounts for (7) Pertaining to Electric Public 
Class A and Class B Telephone Utilities. 
Companies. (8) Permanent Records of Contribu- 
(3) Standards of Quality, Pressure, tions Received by Telephone 
Accuracy of Measurement and Companies. 
Service of Natural Gas Utilities (9) Uniform System of Accounts for 
in the State of Kansas. Water Utilities, Classes A and B. 
(4a) Uniform System of Accounts (10) Electric Public Utility Exten- 
Prescribed for Natural Gas Com- sion Rules. 
panies. 4. Motor Carriers. 
(5) Uniform System of Accounts 6. Drilling Through Gas Storage Forma- 
Prescribed for Public Utilities tions. 
and Licensees. 7. Railroad Clearances. 
Port of Entry Board, 4th Floor, State Office Building, Topeka 
General Provisions. 


REAL EstaTE 
Abstracters’ Board of Examiners, c/o Melvin A. Collier, Smith Center 
(No regulations on file. ) 


Real Estate Commission, 9th Floor, State Office Building, Topeka 


Examination and Registration. 3. Duties of Persons Holding Licenses. 
Authority of Commission and Proce- 4. Powers and Duties of Director. 
dure. 


SCHOOLS 


Board of Education, c/o Mildred Strohm, Little River 
Screening and Adoption of Textbooks. 


- Board of Regents, 11th Floor, State Office Building, Topeka 


General Provisions. sities. 


Traffic and Parking on the Roads, 3. Traffic and Parking on the Roads, 
Streets, Driveways and Parking Facili- Streets, Driveways and Parking Facili- 
ties at the State Colleges and Univer- ties at the University of Kansas. 

School Retirement Board, 8th Floor, State Office Building, Topeka 
General Provisions. 


Superintendent of Public Instruction, Ist Floor, Statehouse, Topeka 


Certificate Regulations. Schools. 
Policies for Accrediting High Schools. 4. Development of Teacher Guides. 
Standards for Accrediting Elementary 5. Driver Training Course. 
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TAXATION 
Director of Revenue, 2nd Floor, State Office Building, Topeka 

2. Inheritance Tax. 8. Cereal Malt Beverage Tax. 
3. Motor Fuel Tax and Transportation of 10. Special Fuel Tax. 

Liquid Fuel. 11. Non-Resident Contractors’ Registra- 
4. Income Tax. tion and Bonding. 
5. Cigarette Tax. 12. Intangibles Tax. 
6. Retailers’ Sales Tax. 13. Importer for Use Tax. 
7. Compensating Tax. 14. Liquified Petroleum Fuel Tax. 

Department of Property Valuation, 1st Floor, State Office Building, Topeka 

1. General. 2. Ad Valorem Property Taxation of Ag- 


ricultural Seeds. 


Board of Tax Appeals, 1st Floor, State Office Building, Topeka 
1. Hearing Procedure. 


VEHICLES 
Vehicle Department, 3rd Floor, State Office Building, Topeka 
1. Title and Registration. 2. Driver's License. 


VETERANS OF WARS 


Kansas Veterans’ Commission, 8th Floor, State Office Building, Topeka 


1. Membership. 3. Discharges and Termination of Mem- 
2. Members. bership. 


WEIGHTS AND MEASURES 
Sealer of Weights and Measures, 10th Floor, State Office Building, Topeka 


1. Repair of Condemned Devices. 9. Meat, Fish, Poultry. 

4, General Code. 10. Exemptions for Certain Packages. 

5. Scales. 11. Prohibit Use of By-Passes; Measure- 
6. Weights. ment Temperature Correction Factor. 
7. Liquid Measuring Devices. 12. Farm Milk Tanks. 

8. Vehicle Tanks. 13. Milk Bottles. 
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INTERSTATE ENFORCEMENT OF SUPPORT DUTIES 


By KENNETH L. INGHAM 
Deputy County Attorney of Sedgwick County, Kansas 


This article has as its objective to aid the county attorney and the private 
practitioner in more effective enforcement of the duties of support against the 
abscounding obligor and to examine the position of the county attorney when 
representing the petitioner under the Uniform Reciprocal Enforcement of 
Support Act. ~ 

Today there seems to be a complete disregard of parental obligations of sup- 
port on the part of many fathers, and indeed, in some cases on the part of the 
mother. A reflection of this trend may be observed by examining the available 
statistics from the county welfare files of Aid to Dependent Children.? Further- 
more, because of this indifferent and baseless attitude on the part of the parent, 
there are thousands of those that will soon be seated at the application desks 
of the welfare department. 

Many perplexing socio-economic problems arise from this highly mobile society. 
It is relatively simple for one to move to any part of this country and don the 
garments of a new life. This discussion will not attack this problem. Rather we 
shall concern ourselves with examining what tools are available to the attorney 
in attempting to enforce and balance these duties of support. 


STATUTORY AUTHORITY 


There can be no more basic moral law than that a man, he being able, should 
provide his offspring with those things necessary for solid mental and physical 
growth. Kansas, like most states, has two principal laws which may be employed 
to compel the responsible party to support his children. The criminal code pro- 
vides for what is commonly known as the “child desertion” statute.? Furthermore, 
our legislature has enacted the Uniform Reciprocal Enforcement of Support Act 
(hereafter referred to as the Reciprocal Act), whereby a civil remedy is available 
for the enforcement of support duties in another state. Furthermore, extradition 
by the criminal route is provided in the act itself in most states.‘ 


G.S. 1949, 21-442 


This phase of the discussion will cover generally the law as such and concen- 
trate on the problems of locating the defendant when he be out of the demanding 
state and the companion problems that arise when extradition of the defendant 
is attempted. 

Cases construing our child desertion statute have held that a non-resident 
parent may be extradited even though the accused had not been in the demand- 


1G.S. 1959 Supp. 23-419; 23-446. E 

August, 1959 September, 1959 August, 1958 

2 Number persons 5,314 5,330 4,427 
Amount $171,142.75 $173,147.00 $136,042.50 
Average $32.21 $32.49 $30.73 

8G.S. 1949, "21-4 42, 

4*G.S. 1959 Supp. 23—423—Criminal. 
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ing state at the time of the alleged offense.® Strange as it may seem to those 
even basically familiar with the criminal law one case has held that the Desertion 
Act is not a mere poor law, and was not designed merely to redress the public 
grievance flowing from the conduct denounced.® It was intended to supplement 
other means and remedies for enforceing the moral and social duty of a parent 
to support his or her children, is remedial in purpose, although it provides for 
the infliction of a severe penalty, and is to be liberally interpreted to accomplish 
the legislative intention. In another case the defendant was arrested in Kansas, 
however he had been residing in Texas for the past three years, and the question 
was raised as to whether he could so commit the crime and the court stated: 


“The statute is disjunctive and the crime is committed either by desertion and leaving 
the wife destitute or by neglect or refusal to provide for her support and maintenance 
when in destitute and necessitous circumstances.”? 


Furthermore, the court went on to say that the act is not void because the 
punishment is unusual: 
“The penalty is severe, but evidently the legislature believed that this very feature 
would act as a deterrent to faithless husbands and pitiless parents who might be 
tempted to leave wife and child without support or care. Its severity need trouble 
no one who possesses sufficient decency to entitle him to remain outside prison walls.” 
Nor is it a defense to the prosecution that there has been a prior award in a 
divorce action or contempt proceedings instituted thereunder.® 


LOCATING THE DESERTER 


The county attorney’s office works with the Marshal's office of the Court of 
Common Pleas in Sedgwick County. The methods employed in locating the 
deserting parent are basically those used in searching for any other accused 
felon. However, once located and apprehended the similarity ends. 

The county attorney does the preliminary investigation and much of the follow- 
up work. The complaining witness is a most valuable source of information; it 
is extremely important that an exhaustive interrogation of this party be conducted. 
This is particularly important when she is a welfare client under legal compulsion 
to proceed against the deserter as a condition of assistance. 

Before the interview the complainant should be instructed to bring to the 
office every shred of evidence concerning the defendant. This includes his social 
security number, a service serial number, a veteran’s “C” claim number, a service 
disability number, photographs, letters, insurance policies (particularly G.I.) and 
the names and addresses of friends and relatives. 

It will then be necessary to determine just what were the circumstances sur- 
rounding the alleged desertion. With whom and by what means did the defendant 
leave the state? If he drove an automobile, the make and registration plate 
number of such auto. Should the search narrow to one or two states an inquiry 
may be sent to the agency of such state that corresponds to our own Motor 


5 State v. Wellman, 102 Kan. 503, 170 Pac. —_—. 1918). 
® State v. Waller, 90 Kan. 829, 136 Pac. 215 (1913). 


7 State v. Gillmore, 88 Kan. 835, 129 Pac. 1123 (1913) 
8 State v. Miller, 111 Kan. 231, 306 Pac. 744 (1922), State v. Wohlfort, 123 Kan. 62, 254 Pac. 317 (1927). 
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Vehicle Department of whether this subject has a current driver’s license in its 
state. Herein, it becomes very important to have an accurate date of birth of 
the defendant. Furthermore, the agency may be requested to search the files 
to determine if he has registered an auto. If so, an address may be obtained. 

If it can be ascertained that the defendant has a prior criminal record this 
information may be used to obtain a set of fingerprints. Positive identification, 
that is, an accurate physical description, an accurate date and place of birth, or 
a department of justice record will then provide reasonable assurance that the 
right man will be arrested. Once these facts are established a “stop” can then 
be placed with the Federal Bureau of Investigation. Subsequently, if the de- 
fendant is arrested on any other charge a notification of this may be expected 
from three to six days later by collect telegram. A “stop” with the FBI means 
the following: By Kansas and by federal law a person is fingerprinted three 
times when booked and confined. One copy of these prints is sent to the Kansas 
Bureau of Investigation, one to the FBI and the other is retained by the arresting 
agency. Thus the “stop” calls to the attention of the KBI and the FBI that this 
particular person is wanted by your office. 

We are, of course, considering an individual very difficult to locate. Many 
times the warrant can be sent directly to his home town or other area where he 
is expected to be with favorable results. 

As mentioned previously it is very important to conduct an intensive cross- 
examination of the complainant particularly if she is a client receiving aid for 
her children from the county welfare department. She receives a definite check 
each month which is not augmented by any support from the absent parent rather 
is supplanted thereby. Therefore, erroneous information as to the whereabouts 
of the father is not uncommon. In contrast to the timely checks of the welfare 
department the support from the father is sometimes smaller in amount than 
ordered, often neglected, usually late and always subject to complete stoppage 
according to the conscience of the defendant and the regard that he may or may 
not have of the law. As yet there has been no effective solution to this particular 
problem. However, in a number of states persons have been exposed in this 
fraud by the employment of trained investigators hired by the welfare department, 
to investigate the veracity of the recipients. 

Another puzzling feature of this area of the law is that of a lack of effective 
prosecution, or in cases, of any prosecution at all. Should the complainant fail 
to appear in response to a subpoena she may be brought in forthwith. However, 
it is this writer’s observation that this cannot serve any practical end. What 
may be left of the case is an attempt then to secure the costs of the action. 

It is necessary, therefore, that the available civil remedies should be exhausted 
before a warrant is issued if at all practicable. One very important reason for 
this is that an increasing number of states are requiring that some form of action 
be taken under the Reciprocal Act or that there be an affidavit included in the 
extradition papers that to so initiate or pursue this remedy would be of no avail. 
This requirement is set out in the form of a policy of the governors of the various 
states that is available at this time. The stock requirement is as follows: 

We have adopted a policy not to grant criminal extradition unless: 
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1. The civil remedy available under the reciprocal enforcement of support act 


has been attempted, or 
2. The accused is afforded an option to submit to the jurisdiction of the courts 


of this State for the entry of an appropriate order of support, or 
3. The accused has hitherto flagrantly violated an enforceable order of support 
entered in a court of the demanding state.® 
New York will accept, in the alternative, an affidavit setting forth facts which 
would tend to prove that the reciprocal route would be futile. A few states do 
not require that any action be taken under the Reciprocal Act before they will 
allow extradition.’® 

Regardless of what remedy is being pursued it is vitally important for the 
county attorney to know what the policy is of the state wherein the defendant 
is found and just what the procedure will be if it becomes necessary to proceed 
by extradition. If there has been previous action under the reciprocal or the 
case falls into one of the other categories discussed a good starting point is to 
contact the person in charge of extradition proceedings for the governor of the 
apprehending state. To so inquire will save much unnecessary work for the 
prosecutor. (For a partial list of those persons charged with the responsibility 
of these cases, see footnote 10a.) 

The assistant to the governor, after hearing a brief of the facts of your case, 
will be able to advise you as to the best method to proceed. That is he may 
inform you that under the circumstances, the governor’s warrant would prob- 
ably be denied; therefore, it would be best that you pursue the reciprocal further. 
Or, he may tell you that his is a state whereby the defendant can submit him- 
self to the jurisdiction of the court and enter into a support order thereby. 

For example, in Arkansas if an action has been brought under the Reciprocal 
Act and the defendant has prevailed, no requisition for extradition will be 
honored. If a Governor's hearing is held the scope of the inquiry is normally 
limited to (a) identity of the accused, (b) whether he is substantially charged 
with the crime in the demanding state, and (c) if the charge is non-support 
the demand need not show that the person whose surrender is demanded has 
fled from justice, or at the time of the commission of the crime was in the 
demanding or any other state. In Ohio, in addition to the hearing before the 
Governor’s office, under the Uniform Extradition Law, the accused is heard 
before a court in the county of his arrest. Thereafter he may petition for a 
writ of habeas corpus. 

This office has found by experience that Arkansas and Missouri are the most 
difficult states in which to enforce the duties of support. California places 
high credence in the use of the Reciprocal Act, however, their dockets are so 
crowded that it sometimes takes months for a hearing to be held under the 
Act. Therefore, it is necessary for the prosecutor to contact the prosecuting 
attorney in the holding state and explain to him the circumstances of the case. 
With the criminal action pending it may then be possible to have the civil 
action moved forward on the docket and disposed of. 


py, Missouri (nom-cuppast is a misdemeanor), Texas, Mississippi (has not adopted Uniform Extradition 
«ahora, Nebraska, Ar Arizona (however, the defendant may submit A syed to the jurisdiction of the court 
lefeat the request for extradition from the demanding state). 
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It is not infrequent that it becomes necessary to commence immediately with 
the criminal warrant, it being obvious that there is no effective way to locate 
the defendant for civil process. In such a case the “Child Desertion” Act and the 
Reciprocal Act must be used in conjunction. 

A typical case may take the following pattern: A warrant is issued and the 
marshal’s office locates the defendant through the procedure outlined earlier. 
A warrant is sent to the authorities in that state with a request that he be 
apprehended. If the defendant waives extradition there is no problem. How- 
ever, should he refuse to be extradited undoubtedly the apprehending state will 
either contact you by telegram or phone that it is necessary to proceed under 
the Reciprocal Act. Here you should then request that the hearing on the fugi- 
tive warrant be continued an adequate time for the complainant to forward 
the necessary pleadings under the Act. This will somewhat assure that the 
defendant will remain in that jurisdiction since he will ordinarily be on a suffi- 
cient bond. Once an order for support from the responding state is received then 
you may withdraw and dismiss the warrant or leave it pending so that if he fails 
to comply with the condition of immunity from extradition (i.e., supporting his 
dependents), you can proceed with the extradition. 

At this point it is vitally important for the county attorney to know just what 
the procedure will be for extradition should the Reciprocal prove inadequate. Each 
state seems to require something a little different from its sister states when 
proceeding in this area. The starting point is then to contact the person who aids 
the governor in handling these matters.’ 


THE URESA 


The handmate to the child desertion is the Reciprocal Act and its provision 
for the extradition of the defendant-respondent. This law may be used separately 
from or in conjunction with G.S. 1949, 21-442. Such may be employed by the 
county attorney, the welfare department or the private practitioner. One section 
of the act"! states that any part of or all fees and costs incurred in this state may, 
in the discretion of the court, be paid by the county. This is without limitation 
by enumeration. However, in an opinion letter!? the then Attorney General stated 
that where a duty is placed upon the county attorney by statute and where the 
statute does not specifically authorize the county attorney to receive a special 
fee, it is presumed his fee is his statutory salary and that he may not be allowed 
additional compensation for performing said duty. This, however, would not 
seem to preclude the county attorney from filing the action for and on behalf 
of a client that he is representing in his civil capacity. The only difficulty being 
in ascertaining his position should it become necessary later to proceed by the 


10a Louisiana—G. Dupre Litton, Special Counsel 
Missouri—John M. Dalton, Attomey General 
Mississippi—G. Garland Lyell, 7 Assistant Attorney General 
Alfred B. Fitt, Legs dvisor to a G. Mennen Williams 


Y Thomas R 
Nebraska—Ralph G. he ong ernor 
Oklahoma—Sam Crossland, ’ Attorney for the Governor 
an D. Stephens, ‘Administrative Assistant 


23-432. 
133 Kan. L.R. 379 (May 1955) 


Arkansas—! 
11G.S. 1959 Supp. 
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criminal route. It would appear to the writer that he would have to withdraw 
from the case and refer such to another attorney. 

In a divorce action, more often than not, the attorney's fees and the costs of 
the action are eventually paid by the defendant-husband. However, in an action 
under the URESA this is not the case. The matter is a civil one and definitely a 
fee must be charged. Since the client is ordinarily financially depressed it is neces- 
sary to work out some satisfactory arrangement on the fee. One workable sug- 
gestion is that an initial charge be made as a retainer for the paper work involved 
and the remainder of the fee be taken on a percentage basis as the support pay- 
ments are secured until the fee is paid. 

Briefly, the reciprocal law enables the mother or the person having legal custody 
of the minor obligee the opportunity to enforce a duty of support against the 
respondent obligor residing in another state. Ordinarily only questions of support 
are taken up in the proceedings, however occasionally reasonable visitation rights 
are granted by the court as a part of the order. The action is commenced by filing 
the proper pleadings with the Clerk of the District Court. A common misunder- 
standing among attorneys is that there must be an order of a court on file before 
the law can be employed. The Act, however, reads that the “duty of support” 
includes any duty of support imposed or imposable by law.'* 

The law does not impose a duty to support the minor obligee, rather it provides 
procedure for enforcing an otherwise existing duty. Nor is due process of law 
denied to the father because of the absence of notice to him of the proceeding 
in the initiating state. The result in the initiating state is not a judgment and 
the court in the responding state is not bound by the proof proffered in the 
pleadings.'* 

One of the most important functions of the URESA should be to aid the attorney 
in enforcing his judgments. True, not many of the states will provide for any 
more than a current order of support. Nevertheless, the Act contemplates and 
provides the authority for such an order. However, if the Act be utilized early 
in the proceedings of either a divorce by publication or one wherein the defendant 
departs after service is made, there will be less opportunity for arrearages to 
accumulate. The implementation of this action by the private attorney will in 
many cases relieve the county welfare of a prospective client, provide the county 
attorney’s office with the necessary groundwork for an extradition and perhaps 
secure a satisfied client. 

An obvious limitation of the effective use Act is the relatively confined means 
that the attorney has available in locating the respondent. The usual letters to 
relatives and friends sometimes produce results. The public library has telephone 
directories of many large metropolitan areas. Furthermore, private detective agen- 
cies may be employed for this service. Because of the restrictive policies of the 
law enforcement agencies as to the availability of their records and their services 
to those other than law enforcement bodies, this means of seeking information 
is of relatively little importance, and more often than not time-wasting. 

Many times it becomes necessary for the county attorney to contact the prose- 


18G.S. 1959 Supp. 23-420 subsection 6 
14 Ivey v. Ayers, 301 S.W. 2d 790 (Mo. 1957). Rehearing denied, May 13, 1957. 
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cutor’s office of the area wherein it is believed the defendant is residing and 
request that he either obtain an address of the defendant or call him in to discuss 
the matter of support. 

Should it appear that the reciprocal remedy is fruitless then the attorney should 
accompany his client to the office of the county attorney and request that a warrant 
be issued. Even then, if the defendant be apprehended, it may behoove the parties 
to consider the implementation of the Act. Furthermore, in many cases, it may 
be necessary to use the Act. Ofttimes the defendant’s attorney or even the prosecut- 
ing attorney in the arresting state will propose some type of a settlement of the 
case. In this situation it is important that the demanding State stand firm in its 
terms. A request for a lump sum, depending upon the circumstances of the case, 
should be made. If such is sent forthwith to the Clerk’s office, this will indicate 
the good faith of the defendant, and provide some assurance that the URESA 
will be effective. 

The latitude of discretion in this area seems quite broad. The prosecutor must 
do what he can to carry out the intent of the URESA and the criminal statute. 
The two are difficult to separate even though founded in entirely different parts 
of the law. Therefore, the ordinary considerations that carry through the prosecu- 
tion of a felony case take somewhat of a back seat to a goal of obtaining pecuniary 
benefits for the children of the accused. 

For an examination of other phases of the URESA, see 3 Kan. L.R.44. 


Tue INCOMING RECIPROCAL 


In Sedgwick County, the county attorney automatically assumes the representa- 


tion of the petitioner in the action. The authority for this seems to lie in two 
different sections of the act.'> An amendment was proposed for the meeting of 
the Interstate Conference on Reciprocal Enforcement of Support held in Puerto 
Rico in 1959 which would attempt to define and set forth more clearly the non- 
judicial functions of the prosecuting attorney under the Act. However, the disposi- 
tion of this amendment is not available at the compilation of this article. 

The procedure in handling these cases is somewhat summary and usually routine. 
The notification to the County Attorney by the District Court is by the receipt of 
a copy of the pleadings filed with the clerk of the District Court. He then pro- 
ceeds to examine the pleadings and finding such in order, an “Order to Appear” 
on a date certain, requesting personal service, is drawn for the approval of the 
court and is filed in the case. The defendant then appears or a bench warrant 
is issued if he does not. Dilatory motions from the defendant are heard, however 
these have ordinarily been confined to issues of support. Generally the respondent 
appears and the County Attorney presents a résumé of the allegations contained 
in the petition. The court inquires of the respondent as to his responsibility for 
these children and his ability to provide for their support. Allegations from the 
respondent that he has been supporting the children intermittently are usually 
not received as an excuse since the objective is to start the respondent to paying 
through the clerk’s office so that an accurate record may be maintained. Seventy- 


%G.S. 1959 Supp. 23-429; 23-435. 
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five per cent of these petitions come from petitioners who are receiving public 
assistance for their children in another state. 

As has been stated ancillary matters are ordinarily not heard. However, on 
occasion the court has allowed reasonable visitation rights to be entered into the 
journal entry in accordance with the original decree. Should an order be made 
by the court, a certified copy of such is sent to the respondent and to the initiating 
state. Upon notice from the initiating state that the respondent is not making 
the payments as the court directed the records of our clerk’s office are then 
checked and if necessary, the individual is cited before the court for contempt. 

At the present time, Sedgwick County has on file about four hundred active 
cases filed in other jurisdictions. Furthermore, there are nearly this number on 
file from other jurisdictions. Generally, the method of handling these matters as 
they come before the court has been effective. This may be attributed to the 
somewhat summary manner in which they are handled. By not hearing allega- 
tions pertaining to arrearage child support, alimony and custody matters the 
procedure is kept simple and the issue is met squarely. That is, the court ad- 
monishes the respondent that he must provide a sum certain for the support of 
his children and this must be paid through the office of the District Court clerk. 


CoNCLUSION 


There can be little doubt that the problem of locating the deserting parent is 
very accute. However, if the facilities available to all law enforcement officials 
are utilized, the most elusive individual can be located. Because of the policies 
of the various states concerning the URESA, it then becomes necessary to pursue 
and utilize this remedy in conjunction with the criminal prosecution. Cooperation 
with the private attorney thereby becomes imperative else the County Attorney 
be obliged to handle all matters arising under the reciprocal law. Because of 
the ultimate goal involved, that of obtaining adequate support for minor children, 
it then becomes necessary to subordinate criminal prosecution to a basic practical 
approach to obtaining the desired result. 

Through experience, the forms printed at the conclusion of this article have 
substantially aided this office in utilizing the Act. 

The first form is the “Testimony of Petitioner” and provides the responding 
prosecutor and Court with guide lines for arriving at a fair support plan. The 
second form is the “Petition” which, of course, meets the requirement of setting 
forth the jurisdiction. The third form is the “Certificate” which is to be signed by 
the Court. 

IN THE DISTRICT COURT OF ———————- COUNTY, KANSAS 
Petitioner 
Case No. ~~ 


Respondent 
TESTIMONY OF PETITIONER 


STATE OF KANSAS Ss 
COUNTY ' 
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, the Petitioner herein, being duly sworn on her 





oath, testifies as follows: 
What is your full name? 





What is your address? 

When and where were you married to the Respondent? 

What were the circumstances leading to the separation from your husband? 
Were any children born of this marriage? If so, how many? 
Are you now pregnant? 

What are the names and ages of the children now living? 

Are they living with you? 

When was it your husband last lived with you? 

When and how much was his last contribution for support? 

Is there a complaint or an order for support in any other Court? 
Are you employed? What are your earnings? 


Have you any other source of income? If so, what is the source and what is the 
amount thereof? 


Are you and the children in good health? 
List any of your debts outstanding. 
What do you require for the support of yourself and children? 


Do you know the present whereabouts of your husband? If so, please give his 
address. 





Do you know if and where your husband is now employed? Where? 
What is his salary, if you know? 
Are you now receiving public aid; what agency and how much? 


Give an accurate physical description of the Respondent. — 


Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 





Petitioner 
Subscribed and Sworn to before me this... day of nh. 
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My Commission Expires: 








Notary Public 





IN THE DISTRICT COURT OF ——————— COUNTY, KANSAS 





Plaintiff, 





Defendant. 


PETITION 


COMES NOW the plaintiff, and for her cause of action against the defendant, alleges: 
That she is the wife of the defendant. 


That plaintiff is the mother and the defendant is the father of the following named 
dependent(s) : 











That plaintiff and said child(ren) are entitled to support from the defendant under 
the provisions of the Uniform Reciprocal Enforcement of Support Act of this State 
(G.S. 1959 Supp. 23-419 to 23-446) 


That defendant, on or about the . day of 19 , and subsequent 





thereto, refused and neglected to provide fair and reasonable support ‘for the plaintiff 
and the other dependent(s) according to his means and earning capacity. 

That defendant was present in the State of during the period for 
which support is sought. 

That upon information and belief, defendant's address is: 

That defendant is within the jurisdiction of the following Court 











which state has enacted a law substantially similar to the Uniform Reciprocal Enforce- 
ment of Support Act of this state. 

WHEREFORE, plaintiff prays for such an order for support directed to said defendant 
as shall be deemed to be fair and reasonable and for such other and further relief as the 
law provides. 





Plaintiff 
, of lawful age, being first duly sworn on her 





oath, states and alleges: 

That she has read the attached petition and knows the contents thereof, and that the 
same are true of her own knowledge, except as to matters stated on information and 
belief, and as to those matters she believes them to be true. 

I do solemnly swear that the cause of action set forth in the petition hereto prefixed 
is just and I do further swear that by reason of my poverty I am unable to give security 
for costs. 





Affiant 
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Subscribed and Sworn to before me this day of 








Notary Public 


My Commission Expires: 








IN THE DISTRICT COURT OF ——————— COUNTY, KANSAS 





Plaintiff, 
Case No. 





Defendant. 


CERTIFICATE 


The undersigned, a Judge of the District Court of --————— County, Kansas, hereby 
certifies: 


1. 

That on , & petition was verified by the above named plaintiff and 
has been duly filed in this Court in a proceeding against the above named defendant, 
commenced under the provisions of the Uniform Reciprocal Enforcement of Support 
Act, Chapter 187, Laws of the State of Kansas, 1953, to compel the support of the 





dependent(s) named in that petition. 
2. 
That the above named defendant is believed to be residing or domiciled in —_____. 





may obtain jurisdiction of the defendant or his property. 
3. 

That the undersigned, a Judge of the District Court of —--———— County, Kansas, 
has examined the plaintiff under oath, and she has reaffirmed the allegations contained 
in the petition, and that according to the testimony of the plaintiff, the needs of the 
dependent(s) named in the petition for support from the defendant are in the sum of 
$ per month. 





4, 

That in the opinion of the undersigned, Judge of the District Court of —————— 

County, Kansas, the defendant should be compelled to answer such petition and be 
dealt with according to law. 

WHEREFOEE, it is hereby ordered that this certificate, together with certified copies 

of the petition, and copies of said Act, be transmitted to 











Judge of 4 
Judicial District of the State of Kansas 
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INTERSTATE SUPPORT MANUAL OF PROCEDURE 


A new 1960 edition of a manual of procedure with respect to “Reciprocal State 
Legislation to Enforce the Support of Dependents” was recently issued by the 
Council of State Governments, 1313 East 60th Street, Chicago 37, Illinois. 

The 32-page printed edition contains information on the following subjects: 

. Recent Developments in Reciprocal Support Legislation. 

. General Information Concerning the Reciprocal Support Laws. 

. Statistical Information Concerning the Utilization of Reciprocal Support 
Laws. 

. Waiver of Fees and Costs. 

. Basic Support Duties as they Affect Reciprocal Support Laws. 

. Court Decisions Affecting the Reciprocal Support Laws. 

. Comments and Suggestions Regarding Forms and the Submission of 
Evidence. 

The Council of State Governments reports that: “Every state, territory, posses- 
sion and other jurisdiction of the United States has now enacted this type of 
legislation and that many millions of dollars are being collected annually for 
the benefit of deserted wives and children.” 
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CORPORATION CRIMES* 


By Ricuarp C. ALLEN, Associate Professor 
Washburn University of Topeka School of Law 


EDITOR’S NOTE: Professor Allen’s remarks were submitted by John W. Plummer, 
President of the Kansas County Attorneys Association. Mr. Plummer noted that 
this subject “concerns corporate crimes which the average county attorney has had 
little if any experience in dealing with. It was the concensus of a majority of the 
group and of the officers of the Association that Professor Allen’s address should be 
published in the Journal and that it would afford an alert and an aggressive county 
attorney at least a starting point in combating corporate crimes which are definitely 
on the increase throughout this country.” 


There are few areas of the law of crimes concerning which there is less general 
knowledge or more confusion than the question of whether and to what extent 
corporations and the agents and officers of the corporations are indictable for 
crimes committed in behalf or for the benefit of the corporate entity. I do not 
pretend to have the ability in a forty-five minute talk to do more than sketch in 
the broadest kind of outline of the subject, but I hope that the few remarks I 
will make may shed a little light on a somewhat murky and difficult problem for 
the prosecutor. ... 

Perhaps the greatest single reason for the laxity of the law in the area of 
corporate accountability for crime is exemplified in the statement of Chief Justice 
Holt of the Court of King’s Bench in the early 18th century, that: “A corporation 
is not indictable but the particular members are.” This maxim was repeated by 
Blackstone in his Commentaries and has been echoed by appellate courts in some 
of the early decisions in this area. 

I think it is safe to say today, however, that neither part of the statement quoted 
represents the present thinking of the courts. That is to say, that, as a general 
principle, corporations are indictable for crime—even for crimes involving malice 
or specific intent, but that officers and directors of a corporation are not criminally 
liable for the acts of the corporation performed through other officers and agents, 
simply by virtue of their office, unless such acts were done at the direction or 
with the assistance or permission of such officer or director. 

In the development of the concept of corporate responsibility, a number of 
objections to holding corporations accountable for the crimes committed by their 
agents and employees in the scope of their employment, were advanced, and, for 
the most part, overcome by the courts and legislatures: 


1. A corporation is not a person in the sense of one who can be regarded as 
morally guilty. That is, that capacity to commit a crime presupposes an act of 
understanaing and an exercise of will, and, in the classic language of Chief Justice 
Marshall, a corporation is “an artificial being, invisible, intangible, and existing 
only in contemplation of law.” Thus, a fortiori, a corporation could not have mens 
rea, malice, criminal intent and the like. 


As to this objection, it would seem that the tort cases have provided an adequate 


®Address delivered at Annual Meeting, Kansas County Attorneys Association, held in Topeka, Kansas, 
January 28, 1960. 
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answer. The courts of Kansas and other states have imposed tort liability on cor- 
porations in cases of slander, malicious acts, wantonness, fraud and for acts re- 
quiring knowledge, and have even awarded exemplary damages. As Professor 
Miller states in his handbook on Criminal Law: “. .. there seems to be no reason 
why greater tenderness should be displayed for a ‘person’ created by law than 
for a natural person, especially if it be found desirable, from a social point of 
view, to use the disciplinary method of the criminal law for regulating the busi- 
ness and activities of corporations.” 


2. Any criminal act is necessarily ultra vires the corporation, and consequently 
it would be unfair to punish innocent stockholders by holding the corporation 
criminally liable since the officer or agent committing the act is the real culprit. 


Here again, the answer should be the same as that on which tort liability is based. 
Criminal sanctions are a socially desirable tool in controlling the activities of cor- 
porations, and the officers who instigate or authorize a criminal act are punishable 
separately in addition to the punishment which may be imposed on the corporation. 


3. A corporation cannot appear and plead personally. 

This would seem to be a mere matter of procedure, and many states have pro- 
vided in effect that service on and appearance by a corporation in criminal cases 
shall be the same as in civil matters. The Kansas Statutes so provide, and further 
provide that failure of the corporation to appear warrants the court to proceed 
with the case and render a judgment of conviction (see G.S. 1949, 62-1104, et seq. ). 
It should be noted that the procedures set out in Chapter 62 are cumulative and 
not exclusive (G.S. 1949, 62-1107), and there are a number of statutes imposing 
affirmative duties on corporations for the violation of which sanctions may be 
imposed under other modes of procedure (as a few examples, see Chapter 66 and 
the manifold regulatory laws applicable to railroads and other utilities and carriers; 
G.S. 1959 Supp., 17-1252 et seq., dealing with the registration and sale of securities; 
G.S. 1959 Supp., 58-808 et seq., dealing with trust receipt transactions (S.B. 113 of 
the 1959 legislature) ). 


4. It is impossible to punish a corporation by death or imprisonment. 
Hardly indicative of a legislative intention to render corporations immune from 
general criminal responsibility, and in fact the statutes defining many of the 
crimes which a corporation is most likely to commit include the fine as an alterna- 
tive mode of punishment (e.g., criminal libel, sale of obscene literature, etc.). 
However, want of an appropriate mode of punishment in the statute defining a 
particular crime presents one of the more serious problems in this area. A few 
states have enacted legislation designed to fill the gap. For example, New York 
has a statute which provides: 


“In all cases where a corporation is convicted of an offense for the commission of 
which a natural person would be punishable with imprisonment, as for a felony, 
such corporation is punishable by a fine of not more than five thousand dollars.” 
(N.Y. Pen. Laws, 1932) 


A statute expressly providing for fine and forfeiture of charter or ouster for con- 
viction of crimes which do not presently offer an alternative to death or imprison- 
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ment when committed by a corporation, might be something worth considering 
by the Kansas Legislature, especially since crimes such as embezzlement, larceny, 
gambling (prior to an injunction), operating a lottery, etc. are not geared to the 
punishment of a corporation. (For a more extensive discussion of this problem, 
see Clark and Marshall, Crimes, 6th ed., Wingersky Revision, 1958, p. 403, and 
13 Am. Jur., Corporations, Sec. 1137.) 

Apart from the question of the applicability of the punishment provided by 
statute to the corporate entity, further problems may be presented by the very 
wording of the statute. Thus, it has been held that a corporation may not be 
tried under a statute defining manslaughter as the killing of one human being 
by another (People v. Rochester Railway and Light Co., 195 N.Y. 102, 88 N.E. 
22 1909), and, in the same vein, that certain crimes cannot by definition be made 
applicable to corporations (as the court stated in U.S. v. Kelsco Co., 86 F. 304, 
306 N.D. Cal. 1898: “Those who maintain that corporations can commit crimes, 
are driven to exceptions; for no jurist asserts that adultery or bigamy can on any 
principle, or by analogy, be imputed to bodies corporate,” to which other courts 
have added such other “highly personal” crimes as rape, incest, perjury, etc.). 
However, such decisions rather clearly ignore the fact that a corporation can do 
nothing except through the agency of human beings. 

Similarly, many criminal statutes employ the term “person” for purposes of the 
Act as including corporations (e.g., see G.S. 1949, 21-642, 1959 Supp., 17-1252), 
but most do not. However, ordinary rules of statutory construction should be held 
to apply, and in Kansas, G.S. 1949, 77-201 (13) provides that “The word ‘person’ 
may be extended to bodies politic and corporate.” 

In State v. The Belle Springs Creamery Co., 83 Kan. 389, 11 Pac. 474, LRA 
1915 D 515 (1910), the Kansas Supreme Court held that in a statute fixing the 
weight of commercial butter and prescribing criminal penalties for violations, the 
term person included corporations (justifying, in part, its holding on the ground 
that if the person injured may be a corporation, so also may the party doing the 
injury, and in this light see G.S. 1949, 62-1832). 

In its decision in Belle Springs Creamery, the court imposed criminal liability 
for a misfeasance, but was not called upon to take a position with regard to 
criminal intent, and observed (p. 394): 


“It was formerly held that a corporation could only be indicted for a failure to 
perform some duty, and not for malfeasance, but it is now generally held that 
corporations may be indicted for malfeasance or misfeasance, and may be civilly 
held responsible for the acts of their officers and agents. In some of the states 
this is as far as the law has progressed. In some other states it is held that a cor- 
poration may be held criminally responsible for an act denounced by the statute, 
which does not include, as a necessary ingredient, wrongful intent, it being in 
some cases remarked that a corporation, having no soul, can not have a criminal 
intent.” 
In State v. Missouri Pacific Ry. Co., 96 Kan. 609, 152 Pac. 777 (1915); aff. on other 
grounds 248 U.S. 276, 63 L. Ed. 239, 2 ALR 1589, the court held that a railroad 
might properly be charged with knowingly transporting into the state intoxicating 
liquor for the purpose of delivering it to one who intended to use it in violation 
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of the prohibitory law. However, no Kansas case has dealt squarely with the 
question of specific intent crimes. 

The great weight of authority elsewhere, however, is that corporations may be 
indicted for crimes of violence and crimes requiring malice or specific intent (see 
Golden Guernsey Farms, Inc. v. State of Indiana, 63 N.E. 2d 699 1945, People v. 
Canadian Fur Trappers Corp., 248 N.Y. 159, 161 N.E. 455 1928; see also 13 Am. 
Jur., Corporations, Sec. 1134). 

Generally, the same approach has been taken by the courts of England (see 62 
Law Quarterly Review 345; 1946), although the English cases have not gone 
so far as the American, which have held corporations criminally liable on prin- 
ciples pretty close to respondeat superior. The English courts have required as 
a condition of liability an express direction or ratification by the board of directors 
or responsible officer of the corporation. The American have followed a less 
severe rule more analogous to tort liability, and have even held that a specific 
prohibition against violations of law will not excuse the corporation (see 13 Am. 
Jur., Corporations, Sec. 1133, but cf. Note in 60 Harv. L. Rev. 283 1946 criticizing 
the “respondeat superior” approach of the decision in U.S. v. Fish, 154 F. 2d 798 
C.C.A. 2nd, 1946, and the Model Penal Code (Tentative Draft # 4) ) would seem 
to extend corporate criminal liability to independent acts of inferior employees 
neither willed, directed nor authorized by the corporation or its responsible officers, 
so long as the act is within the scope of employment and in behalf of the corpora- 
tion (see critical comments of Professor Mueller in 19 U. Pitt. L. Rev. 21 1957). 

Even if the corporation cannot be reached by reason of the failure of the statute 
to include an appropriate punishment, or other statutory imperfection, or by reason 
of the reluctance of the court to extend the doctrine of corporate liabiilty to the 
particular crime involved, or for failure to establish that the act was done in the 
scope of authority of the perpetrator, such agent or employee participating in the 
commission of the offense may be proceeded against criminally. As a general 
rule, a director or officer is not liable for an offense committed by the corporation 
unless he has participated in its consummation either as principal, or as an aider, 
abetter or accessory, and this notwithstanding the degree of responsibility of his 
office. In other words, in order to reach an individual member of the corporate 
body, he must actually have done the act which constitutes the offense, or it must 
have been done with his permission or at his direction. However, an officer or 
agent of the corporation may not shield himself from criminal responsibility for 
an act which he performed or which was performed with his permission or pursuant 
to his order, on the ground that it was done in his capacity as officer of the cor- 
poration, or that he in turn was directed to do the act, or order it done, by someone 
higher in the echelon of corporate executives (see 12 Am. Jur., Corporations, 
Sec. 1100, 1101 and 1102). 

By way of summary, let me enumerate the following major points: 


1. Acorporation is indictable for the criminal act of its agent or officer, whether 
an act of nonfeasance or misfeasance, and even where criminal liability is predi- 
cated on a finding mens rea, criminal negligence, knowledge, malice or specific 
intent, and this even though the statute defining the offense employs the term 
“person” without expressly including corporate bodies. 
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2. There are, however, two important provisos: 


(a) the act must at least have been within the scope of the individual’s authority 
and for the benefit of the corporation, and, under some authorities, if the act of an 
inferior employee, must have been done with the knowledge and acquiescence, 
permission or at the direction of a director, officer, or responsible official of the 


company; and 
(b) the statute under which the action is brought must provide for a punishment 


which can be applied to the corporation. 

3. Unless the statute specifically provides otherwise, the action may be brought 
under the same procedures as to service and appearance as a civil action against 
the corporation, and failure of the corporation to appear warrants the court to 
proceed to a judgment of conviction. 

4. Whether or not the corporation can be reached criminally, the particular 
agent, servant or officer who does the proscribed act, or directs or permits it to 
be done, or would otherwise fall within the category of an accessory, may be 
proceeded against, and may not assert as a defense that he was acting for the 
corporation and not in his individual capacity. 

5. However, an officer or director of a corporation may not be held accountable 
for the criminal act of another employee, even though with the scope of his employ- 
ment and for the benefit of the corporation, simply by reason of the fact that he 
is an officer or director, without proof that he authorized, permitted or directed 


that the act be done. 
It has been a great pleasure for me to have been here. I would like to thank 


Morgan Wright and all of you for your kindness in inviting me to address your 
annual meeting. 





RECENT ADDITIONS TO THE STATE LIBRARY 


RECENT ADDITIONS TO THE STATE LIBRARY 


American Board of Legal Medicine, Inc. 


Collected papers, 1956-59. Central 


Book Co., 1960. 


American Law Institute and American Bar 


Association. Joint Committee on Con- 
tinuing Legal Education: 

Continuing legal education for pro- 
fessional competence and respon- 
sibility. Report of the Arden 
House Conference, Dec. 16-19, 
1958. 1959. 

Hawkland, William D. Commercial 
paper—negotiable instruments— 
under the Uniform Commercial 
Code. Nov. 1959. 

Lorry, Wilfred R. A civil action— 
the trial. Oct. 1959. 

Molloy, Robert T. Federal income 


taxation of corporations. Mar. | 
Y Gillam, Cornelius W. Products liability in 


1959. 

Schottland, Charles I. and Bartlett, 
Ewell T. Federal social security 
—a guide to law and procedure. 
Sept. 1959. 

Tweed, Harrison and Parsons, Wil- 
liam. Lifetime and testamentary 
estate planning. Sept. 1959. 

Vernon, Weston, Jr., Vernon, Lil- 


lian Malley, and Keebler, Stuart | 
E. Federal income taxation of in- | 


dividuals. Oct. 1959. 

Belli, Melvin M. Modern trials. v.5. Dam- 
ages. (Tabulation of cases involving 
injuries and diseases to various parts | 
of the body, etc.) Bobbs-Merrill, 
1960. 

Belli, Melvin M., ed. Trial and tort trends. 
1959 Seminar. Matthew Bender, 1960. 

Berkowitz, Monroe. Workmen’s compen- ‘ 
sation—the New Jersey experience. 
Rutgers U. pr., 1960. 

Black, Charles L., Jr. The people and the 
court—judicial review in a democracy. 
Macmillan, 1960. 

Brand, George E. Supplement to Bar as- 
sociations, attorneys and judges—or- 
ganization, ethics, discipline. Michi- 
gan State Bar Foundation, c. 1959. 

Branson, Edward R. Instructions to juries 
in civil and criminal cases. 3d ed. 
by A. H. Reid. v. 1 Rules. 1960 Re- 
placement by William Samore. Bobbs- 
Merrill, c. 1960. 

Church, Edgar M. Business associations 


J 


“ 


under French law. Fallon Law Book 
Co., 1959. 
Commerce Clearing House, Inc. Guide- 


book to labor relations. (Labor Law 
Reports, no. 604, extra ed.) 1960. 
Commerce Clearing House, Inc. Tax charts 
/ —all states. C.C.H. Inc., 1960. 
Dash, Samuel, Schwartz, Richard F. and 
Knowlton, Robert E. The eavesdrop- 
pers (wiretapping). Rutgers U. pr., 
1959. 


/ 
Dressler, David. Practice and theory of 
probation and parole. Columbia U. 
pr., 1959. 
Frank, John P. Marble palace—the Su- 
preme Court in American life. Knopf, 
/ 1958. 
Friedman, Edith J. Encyclopedia of real 
estate appraising. P.-H. Inc., c. 1959. 


the automobile industry—a study in 
strict liability and social control. U. 
of Minn. pr., c. 1960. 

Institute on private investments abroad. 
Southwestern Legal Foundation. Mat- 

tary | thew Bender, 1959. 

Levy, Saul. Accountants’ legal responsi- 
bility—with a collection of leading 
cases and articles. Am. Inst. of Acc. 
1954. 

Maguire, John MacArthur. Evidence of 
guilt—Restrictions upon its discovery 
or compulsory disclosure. Little, 
Brown. 1959. 

’ Mason, Alpheus Thomas and Beaney, Wil- 
liam M. American constitutional law 
—introductory essays and selected 
cases. P.-H., Inc., 1959. 

' Mason, Alpheus Thomas and Beaney, Wil- 
liam M. The Supreme Court in a free 
society. P.-H., Inc., 1959. 


Jv Matthews, Paul C. How to try a federal 


criminal case—including forms and 
Federal Rules of Criminal Procedure. 
2 v. Dennis, c. 1960. 
‘ Missouri Annotated Rules. (Vernon’s) 3 v. 
Vernon, 1960. 

National Conference on Consumer and In- 
vestor Protection. State Antitrust Law 
reference handbook. N.C.C. & LP., 
1960. 

New York State Association of Plaintiffs’ 
Trial Lawyers. Fall Seminar, 1958. 
Trial demonstration and commentary 








390 


on intervertebral disc injuries—Sym-" 


posium on demonstrative evidence. 
Central Book Co., 1959. 

Page, William Herbert. Law of wills, in- 
cluding probate, will contests, evi- 
dence, taxation, conflicts, estate plan- 
ning, forms, and statutes relating to 
wills. Revised treatise by William J. 
Bowe and Douglas H. Parker, 8 v. (v. 
1 here). W. H. Anderson Co., 1960. 

Palmer, Ben W. Courtroom strategies. P.- 
H. Inc., c. 1959. 

Remmlein, Madaline Kintner and Ware, 
Martha L. An evaluation of existing 
forms of school laws with recommen- 
dations for their improvement. (v. 2 


Legal problems of education series). 


W. H. Anderson Co., c. 1959. 
Rhodes, James A. and Jauchius, Dean. The 
trial of Mary Todd Lincoln, Bobbs- 
Merrill, c. 1959. 
Rohrlich, Chester. Organizing corporate 
and other business enterprises. 3d ed., 
Matthew Bender, 1958. 


Roscoe, Theodore. The web of conspiracy; _ 


the complete story of the men who 
murdered Abraham Lincoln. P.-H., 
Inc., c. 1959. 

Rowley, Scott. Partnership. 2d ed. by 
Reed Rowley. 2 v. (v. 1 here). Bobbs- 
Merrill, c. 1960. 


The JouRNAL 


Sackman, Julius L. The law of titles. Mat- 
thew Bender, 1959. 

Schwartz, Mortimer D. and Hogan, John 
C. Joseph Story—a collection of writ- 
ings by and about an eminent Ameri- 
can jurist. Oceana, 1959. 

Shartel, Burke and Plant, Marcus L. The 
law of medical practice. C. C. Thomas, 
c. 1959. 

Shockey, Houstin and Sweeney, Henry W. 
The tax effects of operating as a cor- 
poration or partnership. P.-H., Inc., 
c. 1957. 

University of Pittsburgh Health-Law Cen- 
ter. Hospital law manual and quar- 
terly service. 2 v. 1959. 

Volz, Marlin M. and others. West’s federal 
practice manual. 3 v., West, 1960. 

Walder, Hans. Drive structure and crim- 
inality — criminobiologic investiga- 
tions. rev. and enl. C. C. Thomas, 
1959. 

Wichita City Code, 1960. General ordi- 
nances of the city. Book Pub. Co., 
1960. 

Williams, Howard R. and Meyers, Charles 
J. Oil and gas law. 2 v. Matthew 
Bender, 1959. 

(Books may be borrowed from the Kan- 
sas State Library for limited periods of 
time, and will be sent upon request.) 





FINANCIAL HOUSEKEEPING IN A MppLe S1zEp Kansas TOWN 


FINANCIAL HOUSEKEEPING IN A MIDDLE SIZED 
KANSAS TOWN* 


By Ricuarp Hickey 
of the Liberal, Kansas, Bar 


The practice of law has been deemed a demanding mistress. It has also been 
called a Noble Profession. But the last quarter of a century has witnessed a situa- 
tion where practicing lawyers, like the nobility of the 18th century, have been 
required to assume the duties of Noblesse Oblige. They have looked after the 
financial requirements of their clients much better than their own economic 
welfare. Consequently, the profession has slipped from standing second per 
capita among professions and business enterprises as the most lucrative for its 
practitioners to somewhere around 26th. The figures vary a bit between 25th 
and 28th, depending upon which set is used. 

Unlike medical doctors who can fill their conference rooms with a patient 
in each room, handle about eight an hour and charge each of them a fee, a 
lawyer has to spend his time on one matter at a time. So, while again the figures 
vary, depending upon which set is used, doctors as a median are now on an 
average per capita earning 250 per cent to 300 per cent what the American 
lawyer earns net. Dentists, not doing quite so well, are still exceeding per 
capita as a median the earnings of the American lawyer, by somewhere between 
15 per cent to 50 per cent, again depending upon which set of figures is employed. 

Recognizing the fact that lawyers, like other representatives of the genus homo, 
do not live by bread alone—yet there must be a reasonable amount available 
for sustenance of the attorney and his wife and kids—bar associations all over 
the country are coming alive, and discussing at their meetings the financial prob- 
lems of the American lawyer. 

I have been asked to present this matter from the standpoint of a practitioner 
in a medium-sized Kansas town with supposedly the problems of a town of that 
standing. My Liberal Chamber of Commerce would gasp with horror at such 
an assignment being given a representative of its bar, imbued as it is with 
the publicity that Liberal is “The Capital City of the Great Southwest,” or some 
such area. In any event, the city’s population has skyrocketed more than 8,000 
people since 1940, to stand 17th in the Kansas city population listing, with an 
official 1959 Kansas state census figure of between 13,000 and 14,000, to rank 
second to Great Bend in size of all cities in the western half of Kansas. 

But, if I am not representative with my problems of the middle-sized town 
lawyer in Kansas, it is caused by another situation entirely than merely a nose 
count of the town’s citizenry. These reasons stem from the fact that 169 repre- 
sentatives of the petroleum industry maintain head, regional, divisional, or local 
offices in Liberal, and over 5,000 people in Liberal directly gain their livelihood 
from the ramifications of this industry. 

This has created a situation where, in the labor market, a lawyer in our town 


® Part of “Section Meeting” or “Institute” discussions on “Legal Economics” during the Annual Meeting of 
the Bar Association of the State a Kansas at Kansas City, May 5, 1960. 
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has to compete with these major oil industry representatives for stenographic 
help, clerical help, and rental office facilities. Accordingly, members of the 
bar feel our problem in these respects is not tantamount to the average Kansas 
city of between 10,000 and 20,000 people, but is as bad or worse than the lawyers 
face in the state’s three major cities, Wichita, Kansas City, and Topeka. 

In Liberal any attractive, although inexperienced, little miss, missus, or widow 
by the grass or sod route, who has taken a correspondence course in shorthand, 
or typed her way through a high school commercial class, and has a mere nodding 
acquaintance with the intricacies of spelling and punctuation, can command $65 
to $100 a week starting salary with our petroleum industry competitors in the 
labor market. Other qualifications include an ability to take 20 minutes off for 
coke and coffee at 10:00 every morning, 3:00 every afternoon, never working 
after 5:00 p.m. or on Saturday mornings, or such days as Washington’s Birthday, 
which the petroleum industry considers a non-working day for its stenographic 
and clerical help. 

In addition to these qualifications, our petroleum industry competitors in the 
labor market offer, either entirely or largely paid for by the company, employee 
hospitalization benefits, group insugance coverage, sick leave, and retirement 
pensions and similar benefits. The result is the idea of working in our town for 
a professional man, who has to pay the laboring help out of the actual proceeds 
taken in by his office, is not particularly appealing. They tell me that the situa- 
tion is as favorable in Liberal for female stenographic help as the situation at 
the University of Kansas is for the co-eds, where the last ratio I heard was one 
gal for about every three and a half male students. 

So, we lawyers either accept inferior stenographic help, or just. meet the 
figures of the petroleum industry the best we can. (This, of course, does not 
apply to my secretary!) I might state that in our own office we have put in 
some $1,000 worth of dictating and transcribing Stenorette machines, so our steno- 
graphic help needs neither shorthand nor dictation books—they just take the 
information off the machines. 

Furthermore, in the office rental situation, a most acute bargaining situation 
exists in favor of the landlords. With only two buildings in the city actually 
formally devoted to office quarters, and neither with elevator service, rents are 
comparable to no city in Kansas smaller than Salina and Hutchinson, at least. 
Here again in this respect the Liberal lawyer just does the best he can to meet 
the almost impossible situation presented. Some lawyers have bought land and 
built their own offices, a situation which cannot always be followed, however, 
as the cost of buying the ground in downtown Liberal, we found, exceeded the 
cost of erecting the office structure. Then on the $70 plus a thousand local tax 
assessment situation, if any allowance for depreciation is set up, it would appear 
to amount to the equivalent of a monthly office rental in excess of $300 a month, 
which has always appeared a bit too rich for the blood of a country lawyer such 
as Richard Hickey. 

So, having stated why my town is not a particularly good criterion for the 
problems of the practicing lawyer in a town of 13,000, I will give what meager 
qualifications personally I may have to make this presentation. 
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I think this assignment was perhaps given to me, as it was also given last 
December at the annual meeting of the Southwest Kansas Bar Association, be- 
cause of a character trait publicized by my partner, Rex Neubauer, who served 
some years ago as president of the Junior Bar Group of this association. We 
members of the Liberal Bar were breaking bread together at the weekly meeting 
in Liberal’s Warren Hotel when Neubauer felt constrained to make an appraisal 
of his senior partner. 

“Why, that Hickey,” he said, “is so statistical minded that if he were suddenly 
turned loose in a house operated by the world’s most beautiful courtesans, he 
would probably improve those shining hours by taking statistics on how many 
customers each of the ladies of the evening had, and their average earnings per 
engagement.” 

I will neither plead guilty nor innocent to the charge, but I will admit that in 
1914, the year the first world war began, I was traveling as mascot and bat boy 
for the Wichita Western League Baseball Club, and from that season through 
1918 I was the official tabulator of batting, fielding and pitching averages for 
that baseball club. 

. Since coming from Wichita 19 years ago to begin my practice in Liberal, I 

have been imbued with the thought that it was not so important how much 
gross fees our firm took in, but how much of the take did we get to keep for 
our own living, after all expenses had been paid. We have a four-member law 
firm, where every four months the division of profits between the partners is 
varied, based one-half on a seniority status, and one-half on what the fee pro- 
duction of the particular partner has been the prior four months. It does not 
work out perfectly, but I feel it gives each of the lawyers in our firm a fair 
chance at automatic raises. We have never taken any young lawyers into our 
group on anything but a percentage of receipts basis. 

Possibly because by nature I have always been somewhat of a rebel or crusader, 
I will not be able to present this discussion in the method suggested by the con- 
vention program committee where I was told to “include the various factors 
going into an attorney’s fee, such as the time involved, the nature and complexity 
of the work, the success achieved, the financial ability of the client to pay, and 
similar matters. It should also include the subject of contingent fees against 
non-contingent fees, and the types of matters which lend themselves particularly 
to the contingent-fee arrangement.” 

I am well familiar with Canon 12 of the Code of Professional Ethics, dealing 
with fee matters; and if that canon had the answer to the Financial Housekeeping 
Problem of Kansas Lawyers, it would not be necessary to have this discussion. 
Furthermore, I realize that from a standpoint of collecting big fees from clients, 
I am among the least qualified members of the bar to make a presentation. The 
only year in my lifetime when I was able to collect a fee of more than $100,000 
at one time I found I was merely a junior partner of Uncle Sam, and the taxing 
minions of the state of Kansas. After some 71 per cent income taxes had been 
paid, I found myself with $29,000 left out of the, to me, monumental total. From 
that experience I resolved a lawyer could not make it financially by “having his 
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ship come in,” because there were always harpies waiting on the shore to seize 
upon it. 

So, what I have prided myself and my medium-sized town practice upon was 
not that our gross take of fees was as imposing as those of several of our brother 
law firms in western Kansas, but rather that the net profits of our firm were far 
higher proportionately in the standings than our gross fees. 

In other words, it gets back to a remark made by a certain Cowley County 
District Judge now retired from the bench, and a certain El Dorado lawyer who 
is very much unretired, who had this colloquy some years ago in a case in which 
I was involved: 

The Lawyer: “Now your honor, I trust you will take judicial notice of the 
fact that counsel, Richard Hickey is a tight-wad.” 

The court: “Yes, based upon my personal acquaintance, such notice will be 
taken and judicially assumed.” (Boy, oh boy, how those chaps reduced my fee 
in the case after that bit of judicial notice! ) 

My premise for this discussion on the Financial Housekeeping of a practicing 
lawyer in a middle-sized town is basically this, and for whatever it may be worth, 
we present it: 

(1) Like any other professional or business man, a lawyer or a law firm has 
to operate its business on the principle that it will operate at a loss, unless less 
money is spent in overhead than is taken in as fees. 

(2) The next corollary is: That the smaller the percentage of gross revenue 
that is spent in the overhead of running the office, the greater will be the net 
profit of the firm. (Of course this corollary will not hold good if absolutely 
needed services to produce revenue economically are denied in an endeavor to 
hold down overhead. The answer to this is the partner responsible for regula- 
tion of firm expenses being able to say a definite and final “No,” except where 
it is absolutely proved that the saying of this “No” will be costly in depriving 
the firm of necessary and not merely desirable tools to aid in the production of 
revenue.) OH, HOW THE LAW BOOK SALESMEN HATE TO HEAR ME 
GIVE THEM THIS TEST. 

I pretend, as the lawyer doing the cost accounting in our firm, to know some- 
thing about the cost of operating our office. For instance, if a law office cus- 
tomarily opens at 9:00 a.m., closes an hour for lunch and closes at 5:00 p.m., 
it would have 1,976 available working hours a year. Because there are eight legal 
week-day holidays during the year, when the seven-hour day schedule mentioned 
cannot be maintained, this reduces the available working hours to 1,920 a year. 
Adding as I do an average of two hours night work a week, generally spent on 
work in the library on legal research which clients sometimes will not allow a 
lawyer to take during the day, I find a maximum schedule in my figures of a 
lawyer having 2,024 possible productive working hours a year. 

That my figures are definitely on the conservative side is shown by the fact 
that these figures make no allowance for vacations, or time spent away from the 
office in some civic or community activity that every citizen owes to his home 
town or state. 

Next, based on the percentage of the total fees I produce to the gross fee pro- 
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duction of the firm, I know what my own share of the firm’s overhead is by 
using the same percentage of the firm’s total operating expenses. 

Since this is supposed to be a concrete presentation that may possibly help 
some other lawyers to get their Financial Houses in order, I can advise them 
that for the year 1959 the expenses of my desk came to $4.29 an hour—this is 
not of the firm, just the part attributed to my share of firm operations alone. 

Now, for those who may be inclined to question these figures as either too high 
or too low, I have broken them down into the per hour figures of each of these 
component expenses: 
$1.81 an hour, Stenographic and Clerical Services. 

.89 an hour, Office Rent and Janitorial Services. 

388 an hour, Office Local and Long Distance Telephone Bill. 

.09 an hour, Office Electrical Bill—fortunately our landlord pays our office 

water and gas bills as part of our office rent. 

.05 an hour, Employer’s Share of Employee's Social Security Obligation. 

.03 an hour, Personalty taxes on Office Furniture, Library, and Intangibles. 

.01 an hour, Legal Listings in Various Professional Publications. 

.21 an hour, Office Supplies and Equipment. 

47 an hour, Law Books and Tax and Corporation Text Services. 

.03 an hour, Freight on incoming office supplies, repairs to office furniture 

and equipment, depreciation to various capital items. 

.07 an hour, Professional expenses, bar dues in local, state, and national scene, 

expenses while attending conventions and professional meetings. 

.25 an hour, All other miscellaneous matters, the greatest of which is the 

money the attorney expends out of his own pocket which is un- 
reimbursed to him in handling his client’s business. This includes 
car gasoline and oil, hotel bills, meals, tips and other matters, 
which always occur in cases where the client is billed a flat fee, 
rather than one fee for services and then a charge for reimburse- 
ment of expenses advanced. Likewise, we have never found a 
year when some clients did not fail to pay their fees. The item 
above came to .13 an hour and the second greatest item in the 

—. group, office postage, averaged .08 an hour. 

$4.29 Total 

Now, you may say: “That is not a serious situation. No lawyer charges less 
than $4.29 an hour for his services. Most bar fee schedules carry at least a $10 
an hour minimum charge.” That itself brings up the next corollary. 

(3) A lawyer and the members of a law firm have to make as many hours 
productive as humanly possible out of the estimated 2,024 hours a year available 
as a maximum for securing of operating revenue. 

I'll venture not one in 100 of the members of the Kansas State Bar Association 
know how many actual productive hours he had in the preceding twelve-month 
working period. I'll admit I didn’t until several years ago when, with my statistical 
trend, I began computing from my personal office time sheets the hours actually 
charged to some client’s business. 

It may shock some of you, or convince you that I am a most dilatory and lazy 
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fellow, but I found for the year 1959, out of a maximum of 2,024 available working 
hours, I had a mere 1,174 charged to actual fee production, just a bare minimum 
over 58 per cent of my time. If I am such a dilatory and lazy fellow, I assure you 
my partners are even more so, because 40 per cent to 50 per cent of available 
time is a more average total of their time charged productively. 

Now still furthermore, that you may understand what these 1,174 of 2,024 
possible working hours actually included, I wish to advise you these included 
not only the hours spent on cases and matters where certain payment and billing 
were possible, but also time spent on contingent fee matters and all time spent 
on probate work. In other words, these 1,174 hours of 2,024 were all on which 
I had any possibility of drawing any compensation for my services. 

You may ask what happened with the other 850 hours in 1959. I know I took 
a 16-day vacation, disposing of 82 possible working hours. I spent that many 
hours more operating the one big civic activity I have handled for years in my 
town, selling municipal music association membership tickets and running the sales 
campaign in the 34 towns in four states besides Liberal that belong to our par- 
ticular music group. What happened to the other 686 hours is your guess as 
well as mine. Just try accounting for your own time for a year back, and see how 
you come out. 

I do have one thing that I can throw out for your attention, however. Do you 
know how much time it took you to read your office mail each day? I did keep 
figures on that last year, and they were absolutely astonishing. With two mail 
deliveries a day in our office, more than 300 hours of those 686 I could not account 
for last year were spent just in opening, reading, and classifying prior to handling 
or analyzing the problems raised in the daily mail arrival. Too bad, but it’s true, 
fully 25 per cent of that mail flood was in advertising literature or sales gimmicks, 
things that most of us waste-basket anyhow in a very brief time after scrutiny. 

Now what implications can be drawn from the fact only 1,174 hours of a possi- 
ble 2,024 were actually utilized productively last year? It’s an unquestioned fact 
that my own $4.29 an hour overhead continued every hour of the 2,024 available. 
So in 58 per cent of that time, I had to earn the fees to make my living and pay 
my share of the firm’s overhead. Assuming that no lawyer these days is satis- 
fied with less than $15,000 a year net, although unfortunately the greater per- 
centage of Kansas lawyers earn considerably less than that, those 1,174 actually 
productive hours had to produce an average fee of $20.17 per hour. 

This brings up my next premise. Here are some of the things that not only 
in a middle-sized town, but in any size of Kansas town, a practicing attorney can 
do to build his personal fee production to a place where his income will be 
at least one of respectability. 

(A) Although it’s hard on the gregarious temperament of most lawyers, do 
your work with the door to your conference room closed. Human nature being 
what it is, if your door is open when a client arrives either to see you on business 
or just to waste your time in a friendly visit, it’s not only possible but practically 
universal that the client or friend will just barge in to see you. A client cannot 
understand that a lawyer does 90 per cent or more of his productive work when 
the client is not by his side. Perhaps there is some way to make a client under- 
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stand without telling him the same thing in different words, a half-dozen different 
ways—but most of them do not realize that. Since clients are humans, a good 
deal of the time that they take is spent on figurative “hand-holding.” Like a 
little boy with his father, they want to be reassured. They come to you because 
they are afraid of what has happened, or what is going to happen, to their 
property, their freedom, their citizenry rights and their liberty. This advice, I 
realize, cannot be carried out for lawyers who do not have private secretaries. 
But it might not hurt even those lawyers to try it a bit. 

I’ve a big-shot brother-in-law who makes numerous times what I do in adver- 
tising business on the west coast, who has a practice that I would never have the 
courage or the cold-blooded business acumen to follow. His secretary says: 
“Mr. Hopfer is a very busy man today. His schedule is a tight one. He can give 
you 17 minutes of his time (the figure is never an even 5, 10, 15, etc.). When 
that time is up, I will ring the bell in his office. I'm sorry, but he’s trying his 
best to accommodate you to give you that time.” 

Well, President Don Lang and my brother-in-law grew up together as boyhood 
companions, and I think he will vouch for the correctness of the attitude I have 
shown. But it sometimes takes that kind of cold-blooded attitude to make big 
money. Most lawyers in middle-sized Kansas towns are basically friendly fellows. 
They love their wives and their kids and their dogs, and their fellow-men, or 
they would not be practicing law. However, you get the idea—a little more cold- 
blooded attitude by most practitioners is necessary if the earnings are to be 
increased, as well as a little more diligent and systematic approach to the money 
earning side of our Noble Profession. 

(B) Keep time sheets, even though it’s entirely contrary to your nature. Time 
sheets alone are not the answer, but if you send out statements once a month to 
your clients, you will find that you can remember a lot better what you did for 
your clients by reference to your time sheets than by just trying to conjure the 
recollection up from thin air. Let your secretary post your time sheets daily in 
a ledger book for that purpose. 

One other thought, so you will not commit the same error an attorney friend 
of mine does, who tries to keep meticulous time sheets. Educate your secretary 
after you have been in conference with a client to keep the next client waiting 
five minutes if necessary while you enter what you did for the client just departed. 
I do not think any particular class of time sheets is necessary. Personally, I use 
a simple white sheet memorandum pad that costs about 10 cents a pad for the 
basic time sheet entry. It does the job for me just as well as a $100 time sheet 
service gadget, which has so many blanks to be filled in you get lost between 
the forest and the trees. 

(C) Now, on this thing I have heard excellent comments both ways. Some 
lawyers say you can earn a great deal higher fees by just billing in flat figures, 
such as for services rendered in such a matter, January Ist through May Ist, 
1960, $1,000. Others, and my firm is among these, believe that by reasonable 
itemization of services done by days a client can be better satisfied with the 
billing. Only insurance carrier clients generally require exact hour computations, 
but by at least referring to the services rendered by dates rendered I believe 
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the weight of authority is such one will gain as high fees as he would by the 
flat billing method, and will do considerably better in friendly attorney-client 
relations. 

(D) One other thing that is now out of my hands which I believe will help 
generally in attorney-client financial relationships is if the bar association would 
publish something along the lines of the suggested brochure that I prepared and 
submitted at the mid-year officers and committeemen meeting of the bar at 
Wichita last fall, which afterwards was referred to the Public Relations Com- 
mittee. In the three-year period when I served on the Public Relations group, I 
worked with Irwin L. Langbein of the Florida and American Bar Associations 
in formulating certain of the ideas expressed in that brochure. 

Chief innovation was that brochure discussed a pattern of showing client how 
much of the fee charged the client actually represented the maintenance cost of 
that attorney’s facilities to furnish the client the necessary services; and then 
only the balance represented the actual fee for the lawyer's services on which 
he earned a living. That suggested brochure also included a page at the last 
for each individual law firm to include anything which was peculiar to the practice 
of that particular firm in its billing and charging practices. 

Finally, and most important of all, is for an attorney to remember that he only 
profits as he actually serves the public and the particular members thereof whom 
he represents. Collection of profitable fees and maintaining a profitable law 
practice is as much a matter of applied psychology to the workings of the human 
mind as it is in any particular individual method of service. 

But no attorney, and I do not care how personally brilliant, can achieve financial 
success without working at his business. It’s getting to be true, as young Bob 
Foulston said at the mid-year meeting of the Southwest Kansas Bar Association 
in a jocular manner, that in his own practice he represented both sides of the 
fence—enough defendants to keep respectable, in his words, enough plaintiffs 
to make a decent living. And that is no laughing matter, when, as I showed earlier 
in this paper, $20.17 an hour average income on those hours actually productive 
was necessary to earn even $15,000 a year over and above standard share of office 
overhead. There is much more chance of earning that $20.17 an hour necessary 
minimum in contingent fee representations of plaintiffs than there is in the de- 
fensive end of the picture, where the conferences, pre-trial matters bear bar 
association minimum fee schedules in substantially less amounts than that, and 
only the actual court room work ordinarily exceeds that hourly fee basis in 
compensation under prevalent bar minimum fee schedules. A defense attorney 
has to charge substantially more than minimum fee schedules to come out even 
with the board these days, and we are sure all really good ones do. 

(E) In closing I might suggest, for whatever slight value or interest it may 
have, a practice that I have personally engaged in for a good many years. 

It, in my opinion, is no more basically unethical for a lawyer to sue his non- 
paying client for the fee he earned than it is for a doctor to sue his patients; and 
all lawyers can attest how American doctors are doing that today. However, it 
is probably not good public relations for a lawyer to sue his clients, as the idea 
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gets around “this chap can’t get along with his own clients, how can I afford to 
let him represent me?” 

Hence, through the years I have never sued a client for an unpaid attorney 
fee; but that doesn’t mean I like it when a client one has worked for arduously 
fails to compensate either for services rendered or expenses advanced in his 
cause. Since our office sends out monthly statements to its clients, we send out 
ten such statements; then if no partial or full payment has been made, we fre- 
quently wait until Christmas and write somewhat the following letter: 

“Dear Client: 

“Between such and such a date and such and such a date, we represented you 
in a particular matter. Ten monthly statements have now been sent you and no 
payment of any nature has been received. We do not know why you have not 
paid us or given us any contacts about this matter. We do know we do not intend 
to sue you to collect this forcibly. 

“Assuming whatever reasons you may have had for not paying us are good 
reasons from your standpoint, we have looked at the calendar and noted that 
Christmas-time is coming on. Therefore, in line with the spirit of that season, 
please accept this notification that we have marked your bill canceled, as our 
holiday remembrance of you. Merry Christmas!” 

You would be surprised how many shame-faced clients, who have waste-basketed 
numerous statements, come in about the first of January following with their 
check book and pay us off. 

I have enjoyed presenting this little summation to you, and I trust some ideas 
in it may be of some use to you. Thank you. 
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TIME AND MONEY RECORDS FOR ATTORNEYS, 
SANS-COPY WORK* 


By Kune D. StRonc 
Of the Salt Lake City, Utah, Bar 


The established banking practice of filing checks by customers names illustrates 
that certain records can be filed more rapidly and accurately than they can be 
copied. This principle underlies the time and money record system herein ex- 
plained. The system is called “Sans-copy System” because it eliminates all copy- 
work from time and money records. 

(Forms and materials described herein may be obtained from Sans-Copy, a Utah 
corporation. All rights are reserved. Copyright, 1959, by Sans-Copy, 12 East South 
Temple Street, Salt Lake City, Utah.) 


Time REcorps 


One of the principal mechanical deficiencies in many time keeping systems is 
the necessity of copying and recopying entries. An attorney may enter time for 
an entire day on a single sheet which then must be analyzed and copied into a 
time ledger. When a client is to be billed, the applicable time ledger sheet or 
sheets usually have to be analyzed as to the several legal matters they cover and 
copied again in order to get a true picture of the separate matters to be billed. 
If varying rates are charged by different attorneys in the firm, additional analyzing 
and copying is required. In addition, a firm may desire to have a copy of all of 
the time of the partners and of the associates kept chronologically in a separate 
permanently-bound record so that the work of the office or of any attorney therein 
can be examined and compared from time to time. This, of course, requires more 
copy-work, 

Copy-work inescapably results in “lost” dollars because copying entries: (1) 
consumes time and (2) breeds mistakes. How the Sans-copy System eliminates 
copy-work may be explained and demonstrated by describing first how it is used 
to record time. 

Time Slip. Figure A shows a peg board upon which has been mounted a repro- 
ducing sheet and several time slips. With the time slips mounted or “shingled” 
on the peg board in the manner illustrated in Figure A, the top %e inch of each 
time slip is exposed to the reproducing sheet. By using pressure sensitive paper, 
any information written in this %c inch strip of the time slip will be duplicated on 
the reproducing sheet below but any information written elsewhere on the time 
slip will not be reproduced either on the adjoining time slip or on the reproducing 
sheet below. A board holds 36 slips. 





® Part of “Section Meeting” or “Institute” discussions on “Legal Economics” during the Annual Meeting of 
the Bar Association of the State of Kansas at Kansas City, May 5, 1960. (Editor’s Note: Mr. Strong submitted 
this reprint of an article which appeared in the January-February 1959 Utah Bar Bulletin in lieu of the reporter's 
transcript 


of his illustrated talk at Kansas City.) 
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Fig. A, showing peg board “A,” reproducing sheet “’B’’ and shingled time slips “C.” 


The time slip is the basic form (Form 1) of the Sans-copy System of time records. 
Information as to the date the services were rendered, the initials of the attorney 
rendering the services, the name of the client, the matter involved and the time 
consumed can all quickly be entered on the form. The design of the form permits 
and requires all essential information to be recorded in a uniform manner. In 
addition, ample space is available on Form 1 in which more detail of the nature 
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of services rendered may be entered, such as: “Conference with Client I in office. 
Phoned Attorney B and reviewed nature of agreement to be prepared.” If the 
“Matter” in this instance were entitled “Sub-division Contract,” such a “comment” 
written on Form 1 by the attorney may be very helpful when he subsequently 
prepares a statement or reviews what he did that day for Client I. 

Each time slip is perforated so that at any time an individual time slip can be 
“snapped off” and billed immediately. Except for the rare occasions when a matter 
has to be billed immediately, time slips are not removed until: (1) all of the 
time slips on the peg board have been used, or (2) at the end of the daily or 
weekly time-filing period. 

Irrespective of when the time slips are snapped off, the reproducing sheet 
(shown in Figure A) will permanently record the information written in the 
%e inch portion of adjoining time slips. It will record such data chronologically 
from the day the system is installed. By filing these chronological reproducing 
sheets in a permanent binder, any authorized person can refer to them without 
the necessity of interrupting the work of any attorney and without sustaining the 
apprehension that somewhere along the line someone may have failed to copy, 
or erroneously copied some part of the basic time data upon which billings for 
services depend. 

It is imperative in any time keeping system that each attorney working for the 
same client on the same legal matter use the same identification of the client and 
the same identification of the matter. Form 1 constantly reminds each attorney 
to observe this mandate. It is also suggested that the secretary in charge of 
filing time slips be instructed to keep a schedule of all clients and matters cur- 
rently being serviced at her desk. Such a schedule could be routed to all attorneys 
in the office and kept up to date by the secretary in charge of filing time slips 
if particular circumstances warranted such a procedure. 

Peg Board. The overall dimensions of the peg board are approximately 8 inches 
in width and 13 inches in length. The pegs protrude less than % inch above the 
board. This compact size, together with the fact that the peg board is made of 
lightweight, durable material, enables a busy attorney to slip the peg board inside 
his desk drawer where it is easily reached and completely functional, or to carry 
the peg board in his brief case with other important papers if he plans to be away 
from the office for an extended period of time. 

Color Coding. Where Form 1, described above as a time slip, is to be used also 
in connection with accounting for advances such as petty cash and in the dis- 
tribution of joint expenses such as telephone calls, or for the reporting of time of 
more than one attorney, a color coding system may be adopted. 

To illustrate, suppose Attorneys A and B, who practice as partners, make certain 
advances for clients from petty cash. All of A’s time slips and reproducing sheets 
could be printed on green paper and all of B’s time slips and sheets could be 
printed on blue paper. But this would require a separate inventory of time slips 
and sheets for each attorney and a separate supply of “advance slips” and re- 
producing sheets for petty cash. To avoid this duplication, time and advance 
slips (Form 1) may be printed on white paper and, after a set has been shingled 
on the peg board, an identifying color may be applied by use of any of a number 
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_ Fig. B, showing in upper views Financial Files with manila compartments housed in a divided legal- 
size drawer and in a tray and showing in lower view Financial Files with index tab dividers housed in a 
compact tray whose overall dimensions are 4x8x16 inches. 


of commercial color applicators. The same identifying color should also be applied 
at some significant place on the corresponding reproducing sheet. 
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For use by a large firm of attorneys, color coding by the twelve colors currently 
a given color or combination of colors in a given position on the time slips and 
available on the market may be multiplied by combining colors and by identifying 
reproducing sheets with each attorney in the firm. For example, red coloring on 
the extreme right side of the time slip and reproducing sheet could refer to Attor- 
ney A; red on the left side of the time slip and reproducing sheet could refer to 
Attorney X; and red and green together in the middle of the time slip and re- 
producing sheet could refer to Attorney QQQ or XXXX. 

Financial File. When time slips are snapped off they are filed in a separate 
file prepared for clients which is called a “financial file” in order to distinguish 
it from the clients’ legal files. The filing compartments within the financial file 
may either be composed of a manila folder as shown in the upper views of Figure 
B or of index guides as shown in the view below of Figure B. In either case the 
filing compartments should be about 7% inches wide in order to house the time 
slips properly. 

The manila-type filing compartment may be easily and inexpensively prepared 
by cutting the legal file currently used in an office into two equal parts if the tab 
of such legal file extends the full length of the file. The conventional type voucher 
check shown in “Fig. C,” infra, if turned on its side, will fit easily into the manila- 
type compartment. The upper view of the original Figure B shows a complete set 
of manila-type compartments in place in a divided legal-size metal file case. 
All of the compartmentation shown in Figure B is arranged on an alphabetical 
basis but a numerical system could be used equally well. 

For use with the manila-type compartment, some legal-size metal file cases are 
so constructed that the drawers may be divided down the middle by a metal 
divider as shown in Figure B. Inserts which are already divided into two parts, 
each of which has an independent following block, are available by which the 
ordinary drawer can be converted into a divided drawer. Where it is desired to 
keep the financial files in a drawer, it is usually desirable also to have a tray in 
order to transport financial files from the drawer to the desk where the financial 
secretary can work more conveniently. Since a financial tray will hold enough 
financial files for about six attorneys, it is not necessary to convert a drawer if 
storage space is available for the tray which, during the working day, may be left 
at the financial secretary's desk. 

For most attorneys the compact filing tray shown in the new view of Figure B 
will be most adequate. Time slips and advances are filed behind the guides in 
such a tray. By using the special voucher check shown in Figure B-1, all unbilled 
advanees: by check can be ascertained at a glance for each client as shown in the 
lower view of Figure B. A special size of Form 1 to give this same advantage 
to advances by telephone and by petty cash is also available.1 

Filing Time Slips. Recording time slips is accomplished simply by filing each 
time slip in the financial compartment for the client for whom the service was 
rendered. There the time slip remains until the responsible attorney is ready 
to bill. 

Advantages of Sans-copy System. The advantages of the Sans-copy System may 





1See RECORDS OF ADVANCES, infra. 
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Fig. B-1 showing voucher check with original and two copies and two interleafed, sna it carbo 
designed specifically for professional people. When filed Mg the Sans-copy System ‘the ONet Check” 
figure remains visible as shown in the lower view of Fig. B. 


be illustrated by describing several typical situations involving time records and 
by comparing the solution under the Sans-copy System with the solution under 
other systems. 


CASE A: As of December 20th Attorney A, who practices alone (or who is the 
only attorney in the firm of A, B and C who performed services for Client I) 
is currently handling 5 matters for Client I. Attorney A decides to bill matter 3 
in full because it is concluded. He desires to render a statement as of December 
20th on matter 5 because payment by Client I for legal services in connection 
therewith would be deductible for tax purposes. He desires to delay billing 
matters 1, 2 and 4 temporarily for various reasons. 


Sans-copy System: Time slips are sorted according to matter and all slips except 
those for matters 3 and 5 are returned to the financial file. Time slips for matters 
3 and 5 are sorted and, because time is entered in decimals, A can quickly calculate 
the time involved in matters 3 and 5 and bill them separately and instantly. 

Because the time slips being billed will be attached to the office file copy of 
the statement being rendered,? A does not need to “rule the card” or otherwise 
identify items which have been billed to keep them separated from unbilled items. 

Other Systems: If time were kept in the routine manner by entries on ledger 
sheets, the copy work which resulted in the present status of Client I's time 
ledger sheet would have to be analyzed and recopied in order to bill matters 
3 and 5. Mistakes on the ledger sheet, of course, would be perpetuated if not 
compounded. Entries billed would have to be identified in such a way that 
they would not be billed again. But the ledger sheet could not be “ruled” because 
not all of the matters it covers have been billed to date. 






2See PREPARING STATEMENTS, infra. 
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The attorney making the analysis may discover: (1) that he can’t read certain 
copied words; (2) that insufficient detail is in the “matter” column of the sheet 
to identify the time involved (this could result from the fact that the person 
who copied the time originally failed to copy accurately or completely or couldn't 
read Attorney A’s handwriting); (3) that the matters are not severally identified 
by the same name, or (4) that the time is partly entered in decimals and partly 
in fractions or partly in minutes and partly in fractions of hours. 


CASE B: In the ABC Firm, Attorneys A, C, E, G and H have worked on matters 
1 through 8 for Client II. A’s and C’s time is billed at $25 per hour, E’s time at 
$20 per hour, G’s time at $16 per hour and H’s time at $12.50 per hour. Because 
of the extensive work involved in matters 1 and 3, which are not yet completed, 
voluminous time records must be analyzed. Statements are to be rendered for 
matters 1 and 3 on a current basis and on 2, 4 and 6 on a final basis. 


Sans-copy System: Time slips of the matters to be billed are sorted into separate 
stacks. Time slips of a given stack are sorted into four sub-stacks representing 
the time of four attorneys who charge at different rates. The hours within the 
sub-stacks are totaled and multiplied by the applicable rates. The totals of the 
sub-stacks of a given stack are added to get the total charge for the matter cor- 
responding to that stack. 

If the office is color coded, sorting for each attorney is a simple and rapid 
process. 

Preservation of time slips sorted by matter and by attorney with the copy of 
the statement affords ample support for any inquiry by the client. 

Other Systems: Even if care had been taken to keep each matter separated 
from other matters, some of the same analysis problems mentioned above in 
Case A would be encountered. An additional analysis would be required to 
separate the time of E, which is to be billed at $20 per hour, from the time of 
H and the other attorneys whose time is to be billed at other rates. 

Unless care is exercised to preserve a tape or other record showing how the 
time was computed and extended when the statement was prepared, it will be 
difficult if not impossible to recapitulate the time record if Client II subsequently 
raises some question concerning it. 


CASE C: Client III comes to the office to review his statement. He is indignant 
about the amount charged for legal services because he doesn’t believe counsel 
worked as many hours as the statement represents. He wants more detail as to 
what was done. 


Sans-copy System: Because all time slips which form the basis for any state- 
ment are mechanically attached to the statement to which they relate until paid, 
the firm will have no difficulty in explaining fully the method used to compute 
the statement and in explaining in detail, from memos entered in the “Comments” 
section of each time slip, the precise nature of the work done during each hour. 
Doubtless the efficiency of this system will favorably impress Client III and may 
induce him to advise others of the business sagacity as well as legal competency 
of his counsel. 
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Other Systems: Any number of problems could arise depending upon the type 
of system being used: 


1. Unless separate time ledger sheets are used for different matters, recapitu- 
lating the time on the particular matter giving rise to Client III’s indignation 
would be no small problem. Even if matters were separated, recapitulating the 
time of separate attorneys, particularly if different rates have been charged, 
will be difficult unless an identifying adding machine tape can be located 
upon which the original computations were made. 

2. If the statement were prepared by other than the attorney principally 
involved, such as by a C.P.A. firm, either: (a) the time of several people will 
be involved in reviewing the statement, or (b) the attorney will give the appear- 
ance of one who does not know as much about his business as a stranger, or 
both (a) and (b) may occur. In any event Client III doubtless will be dis- 
turbed by the lack of business prudence exercised by the attorney who cannot 
immediately and accurately satisfy all of his questions concerning the statement. 

3. If Client III demands to see the time-keeping system, and if the system 
is deficient, he may wonder whether counsel’s legal reasoning is as inadequate 
as his financial records. 

CASE D: Either (1) the daily time sheets prepared by the attorneys are dis- 
carded after the time represented thereon has been entered on the time ledger 
sheets of the various clients involved, or (2) a time slip system is being utilized 
but no chronological time sheet is being used in connection therewith, or (3) 
a permanent chronological time record system is being kept but is defective 
because the secretary making the entries therein cannot read the handwriting 
of all attorneys; and (a) the partners of a firm want to divide certain profits 
in accordance with a formula which depends upon the total legal services 
billed by various attorneys, or (b) the partners want to determine how many 
hours, on the average, an associate is reporting each day as compared with 
another associate, or (c) a question arises as to the accuracy of the time entered 
in the client’s ledger sheet, or (d) some of the client's time ledger sheets (or 
time slips, if a chronological time sheet system is not being used ) have been lost. 


Sans-copy System: None of the foregoing described circumstances present prob- 
lems. If time slips are lost the essential information contained thereon can be 
recapitulated from the chronological time sheet. Entries on both the original 
time slips and the chronological time sheets are in the handwriting of the person 
who will ultimately be responsible for billing. There should be no excuse for 
his being unable to read any handwriting and he has no one to blame but himself 
if he makes mistakes. Frequently the comments written on the time slip will be 
an invaluable memory stimulant. 

Other Systems: Case D involves several fact and problem variables, any number 
of combinations of which will illustrate the same basic problem involved in systems 
which involve copy-work. 

In addition, Case D illustrates that no recapitulation of historical time informa- 
tion is practicable without an accurate chronological time sheet record. For 
example, if a client’s time ledger sheet is lost or misplaced and the respective 
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Fig. C, showing original and exposing duplicate and triplicate copies of voucher check and two 
interleafed one-time, snap-out carbons. 


attorney's individual daily time sheets were discarded, no one would be able to 
explain the basis for a given statement for a given period. 

Unless an independent chronological time record were used the partners could 
never feasibly review or compare the activities of one associate with the activities 
of another associate, or make tabulations from which profits might be divided. 


ReEcorps OF ADVANCES 


Advances by Separate Check: One of the principal advantages of the Sans- 
copy System for recording time is that a matter may be billed immediately when 
concluded since the time slip on that particular matter can be snapped off, totaled 
and extended at any time without disturbing the time keeping record relating to 
any other matter. By use of a voucher check this unique advantage may be 
extended to records for advances. Psychological as well as mechanical advantages 
accrue from being able immediately and accurately to bill- a client when the 
most appropriate occasion arises. It may be impracticable to prepare statements 
on an immediate basis under other systems since either the final copying of time 
or the final bookkeeping for advances may be delayed a matter of days or even 
weeks. 

Voucher checks, similar to that shown in either Figure B-1 or Figure C, are 
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used to account for advances in the Sans-copy System. Actually, the voucher 
check has unique advantages over the stub check whether or not employed in 
the Sans-copy System. But to be useful in this System the voucher check must 
have at least an original, a duplicate and a triplicate as shown in Figures B-1 and C. 

When an advance is made by check the name of the client to be charged is 
typed or written upon only the duplicate and triplicate. The duplicate is filed 
numerically and is the equivalent of, and is used for all purposes as, the stub of 
the check. The triplicate is filed in the client’s financial file. 

The triplicate of the advance check will remain in the client’s financial file 
until a statement including this advance is prepared and at that time this triplicate 
will be stapled to the attorney's copy of the statement. 

Advances By Joint Check. Advances by a joint check, such as the check which 
pays the telephone bill, may easily be handled. For example, if all long distance 
calls are placed through an office switchboard, the operator can itemize each 
call on a peg board using Form 1 as an “advance slip” instead of as a time slip. 
Credit card calls and non-switchboard calls will, of course, have to be entered on 
the peg board when reported to the operator. But once all telephone calls are 
entered for a given period, the reproducing sheet mounted with the shingled 
advance slips on the peg board will be a permanent record of all telephone calls 
for the period. This telephone call sheet can quickly be reconciled each month 
with the telephone statement before the check in payment of the statement is 
issued. Reconciliation assures that the “advance slips” representing telephone calls 
made during the period have been correctly handled both as to information and 
money advanced. 

If, as to telephone calls, the above described switchboard-type operation is 
not feasible, then by any appropriate and workable method telephone calls are 
assembled and reconciled with the total of the telephone statement, after which 
the distribution of the charges for the telephone calls can be made on a peg board 
and filed as usual. 

Except for expenses like the telephone bill, a separate check should be issued 
for each type of payment made. Thus, it would be more practical to use a separate 
check to reimburse out-of-pocket advances made by an attorney than to include 
the reimbursed sum in the attorney's next payroll check. If, however, a check 
is issued covering different types of office expenses or advances for several clients, 
the check can be reproduced by one of the copying machines in current use and 
the reproduced copies can then be filed separately in the proper office expense 
or financial files with an appropriate notation of the applicable amount of the 
check to be charged in each such file. 

Advances from Petty Cash. All pertinent information regarding an advance from 
petty cash may be entered upon Form 1, which has been shingled with a repro- 
ducing sheet on a peg board in the usual manner. The advantages of Form 1 
apply to petty cash advance slips. They may be snapped off and filed at any 
time, have ample space in which to write the nature of the advance and may be 
sorted easily and rapidly for statement purposes. 

In order to reimburse petty cash, the reproducing sheet may be totaled and 
the over or short position of petty cash quickly ascertained. The over or short 
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Fig. D, showing statement form (Form 2) and exposing the attorney’s copy and the one-time, 
snap-out carbon. 


position can be reflected on a separate slip which may be filed as an office 
expense item. The reproducing sheet may be ruled to show the date and amount 
of the reimbursing sum. The reproducing sheet, when completely filled, will con- 
stitute a permanent record of petty cash transactions and may be bound in a 
ring binder for future reference. 


PREPARING STATEMENTS 


Under the Sans-copy System a copy of every time record and of every advance 
record is filed in the appropriate financial file. To prepare a statement the ac- 
cumulated time and advance slips and triplicates of checks representing advances 
are taken from the financial file, sorted as to matter, computed as to amount and 


entered on the statement, Form 2, Figure D. 
Form 2 has been prepared to incorporate certain features and advantages: 


1. It has been pre-assembled in snap-out form with carbons interleafed. Like 
the voucher check, the statement form may be assembled with any number of 
copies desired but, ordinarily, the original and one office copy would be 
sufficient. 

2. Form 2 contains printed matter which reduces the time required for prep- 
aration and provides a means of identifying and reconciling sequential state- 
ments for the same client. 

3. As a convenience to the client each matter may be billed separately with- 
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out difficulty. Form 2 is prepared to provide for this courtesy. Where an 
extended matter is billed currently several times before completion, entry of 
the period covered by each statement would facilitate reconciliation and recapit- 
ulation at the time the final statement is prepared. 


When a statement is prepared all time slips, advance slips and triplicates of 
advance checks which form the basis for the statement are permanently removed 
from the financial file and stapled to the attorney's copy of the statement. Time 
slips and the statement form are prepared to match either the width, or the height 
and width, of the standard voucher check in order to render a uniform outside 
size to the statement and its attached vouchers. 

The attorney's copy of the statement, with its attached supporting time and 
money records, is filed in a loose leaf binder which may be called the “Unpaid 
Statements File.” This statement will remain in the Unpaid Statements File until 
paid in full, at which time it will be transferred to the Paid Statements File and 
at that time the time slips may be removed in order to conserve space. Time slips 
remain attached to the attorney’s copy of the statement until it is paid in full 
in case some question arises concerning the statement. Of course, time supporting 
any statement, whether paid or not, may be recapitulated, if necessary, from the 
reproducing sheets which were used during the period covered by the statement. 

A record of each item which will ultimately affect the preparation of statements 
must be filed in the appropriate financial file. Thus, if money is received from 
a client prior to billing, either as advanced costs or as a retainer, a copy of the 
receipt for such money must be filed in that client’s financial file. When the 
statement is prepared this copy of the receipt will be attached to the attorney's 
copy of the statement. 


Deposrrinc Caso RECEIPTS 


The ordinary bank deposit form may be inadequate to record cash receipts: 

1. Unless the attorney wishes to advise the bank of the names of his clients 
and the individual amounts of money received from each (information which 
the bank does not need), he must prepare a separate deposit slip for his own 
bookkeeping purposes. 

2. Ordinarily a cash receipts journal is not prepared at the same time as the 
deposit slip. This means that the accuracy of the cash receipts journal depends 
upon copied information represented on a deposit slip instead of upon original 
information contained on the client’s check. 


Form 3 (Figure E) has been prepared to eliminate both of these inadequacies 
and to simplify the preparation of the cash receipts journal. When the secretary 
prepares the Sans-copy System deposit slip, she journalizes cash receipts from 
the original information contained on the client’s check. In order to fill out 
Form 3 (the deposit form), the attorney's retained copy of the client’s statement 
should be examined. Such examination should insure that the attorney’s copy 
of the statement will be removed from the Unpaid Statements File, marked “Paid” 
together with inserting the number of the deposit form, and put in the Paid State- 
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Fig. E, showing combination bank deposit and cash receipts form (Form 3) and exposing attorney's 
copy and one-time, snap-out carbon. 


ments File. By entering on the attorney’s copy of the statement the number of 
the deposit form, if pre-numbered forms are used, or at least the date which the 
deposit form bears, the attorney may trace financial information affecting a client 
from the client’s statement into the attorney’s cash receipts journal. If monthly 
statements are desired, the deposit forms for a given month may easily be 
summarized. 

When the bank deposit form (Form 3) has been completed, the bank deposit 
portion thereof is removed and, with the applicable checks to be deposited, 
delivered to the bank for credit. The-voucher portion of the original copy of the 
form may be discarded since the attorney's copy will contain all of the information 
from both the bank deposit portion and the voucher portion. 


CorRRELATION WITH OTHER ACCOUNTING RECORDS 


The Financial File, the Unpaid Statements File and the Paid Statements File 
of the Sans-copy System constitute the record keeping system of the attorney 
relative to his clients. Since most attorneys are on a cash basis for tax purposes, 
the only times that the records of a client are ordinarily reflected in the formal 
accounting books of the attorney are those occasions when money is advanced 
for the client or compensation is received from the client for services rendered. 

General accounting practices may be followed in reconciling accounts receivable 
as shown by the Financial Files and Unpaid Statements File with the general 
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ledger account for accounts receivable. By removing all paid statements from 
the Unpaid Statements File, in the process of preparing the bank deposit as de- 
scribed above, this reconciliation is simplified. Inasmuch as the procedure for 
filling out the bank deposit form in the Sans-copy System requires paid statements 
to be removed from the Unpaid Statements File and filed in the Paid Statements 
File, the correspondence between the Paid Statements File and the formal cash 
receipts account is mechanically insured. 

The principle which underlies the Sans-copy System may be utilized effectively 
in the general accounting system. For example, when a check is issued for an 
office expense instead of as an advance for a client, the triplicate may be filed in 
an appropriate office disbursement file similar to the client’s financial file. The 
total of each type of office disbursement may be ascertained at any time by adding 
the amounts of the filed triplicates of the office expense checks. 

Such a filing system for money disbursements completely eliminates the neces- 
sity for copying details of the checks issued each month into a journal and later 
copying totals from the journal into a ledger. For bank reconciliation purposes, 
however, it is recommended that formal summary-type entries be made in the cash 
disbursements journal or check register as follows: 


1. Remove from the permanent binder and total the duplicates of checks 
issued during the month which have been filed numerically. This is the control 
total for the month. It is entered in the cash disbursements journal or check 
register. See Figure F. 

2. Prepare an adding machine tape of the duplicates of checks issued during 
the month which represent advances for clients. This adding machine tape 
will equal the total of all of the triplicates filed during the month in the financial 
files and may be prepared during the month as the triplicates are filed. How- 
ever, running the tape total from the duplicates should be as accurate as ac- 
cumulating the total during the month from the triplicates and usually would 
be more convenient. 

3. For each separate office disbursement, total the triplicates of checks issued 
during the month and enter these totals, together with the adding machine total 
representing advances for the month from “2.” above, in the cash disbursements 
journal in columns appropriately titled and on the same line as the control total 
from “1.” above. The total for the month of the several columns representing 
office disbursements and advances should agree with the control total for 
the month. 

4. For each separate office disbursement file, staple the checks issued for 
the month together so that the checks issued for the next month may quickly 
be identified as being the only checks in the file which are not stapled. 


With summary type entries made each month in this manner, it is clear that 
the cash disbursements journal will consist of just 12 lines at the end of the year. 
It is, nevertheless, important to post these summary entries to a ledger since 
adjustments may need to be made to the formal accounting records and such 
adjustments should be separately journalized before being entered in the formal 


accounts. 














other 





Fig. F, showing cash disbursements journal with illustrative entries for several months and totals 


for the year. 


The question may be asked: “Where do I look if I want to know the precise 
detail of all money spent for books (or some other account) during a particular 
month?” The answer is to look in the file. where the triplicates of all of the checks 
issued for books have been filed. 

Once the principles and procedures herein explained are understood their appli- 
cation to the trust records of an attorney is not difficult. The necessary modifica- 
tions are self-evident. . 


CoNCLUSIONS 


The Sans-copy System eliminates all unnecessary “copy-work” by making it 
possible to prepare permanent records of time and money at the same time the 
record for the client is prepared. The client’s time and money records never have 
to be copied to be billed. All forms are standardized and simplified to eliminate 
unnecessary preparation, effort and time. All of the features of the Sans-copy 
System have been designed to save time and to attorneys, time is money. 
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GENERAL STATUTES PUBLICATION IN KANSAS* 


A statute (L. 1959, Ch. 363) enacted by the 1959 Kansas Legislature indicates 
that the problem of providing for another complete publication of all the current 
general statutes of Kansas may be before the 1961 Legislature. The preamble 
to this statute states that the supply of the present complete publication, which 
is the General Statutes of 1949, may not last through the year 1963. If it is deter- 
mined, when the Legislature meets in 1961, that sufficient copies of the General 
Statutes of 1949 are still available for sale and distribution, the Legislature may 
decide to postpone complete official publication until 1963. 

The decision as to when and how to prepare and publish all the current general 
statutes of Kansas must, of course, be made by the Kansas Legislature. (See G.S. 
1949, 77-303.) As a preliminary step to possible complete general statutes publi- 
cation in Kansas, the first section (L. 1959, Ch. 363, § 1) of the 1959 statute above 
referred to states: 

“The revisor of statutes of the state of Kansas is hereby authorized and directed 
to prepare estimates with respect to the size, format, number of volumes, costs and 


other data with respect to a complete compilation of general statutes of Kansas in 
force after the adjournment of the 1961 legislature and to prepare a report prior to 


$e Geneeal 
» pages 


® A discussion of the “Frequency of Publication of General Statute Books” and “ 
appears 


“Informatio: 
Statutes Publication” under this heading in the February, 1947 Kansas Bar Journal (Vol. 


248-254) .—F.C, 
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the convening of the 1961 regular session of the legislature, together with his 
recommendations or suggestions thereon.” 


In carrying out these duties, the revisor of statutes welcomes suggestions and 
recommendations of the members of the Kansas Bar. They should be sent to 
the following address: Franklin Corrick, Revisor of Statutes, Statehouse, Topeka, 
Kansas. 


SUPREME COURT NOMINATING COMMISSION 


The terms of members of the Kansas Supreme Court Nominating Commission 
are governed by a 1959 statute (G.S. 1959 Supp., 20-125) which sets up a staggered 
system for the members of the first Commission varying from one to six years. 
The terms of the two members from the Ist district expire July 1, 1960; those 
from the 2nd, July 1, 1961; those from the 3rd, July 1, 1962; those from the 4th, 
July 1, 1963; those from the 5th, July 1, 1964; and those from the 6th, July 1, 1965. 
Most of the members’ terms may be affected by congressional redistricting (G.S. 
1959 Supp., 20-129). 

The two members on the Commission from the Ist district are: Harry W. 
Colmery, Topeka, and Charles Larken, Leavenworth. Recently, Mr. Colmery 
has been re-elected by the members of the bar from the first congressional district 
for a six-year term beginning July 1, 1960. Mr. Larken’s successor had not been 
chosen by the Governor at the time this was written. 

The names of all the members of the first Supreme Court Nominating Com- 
mission appeared in the August, 1959 Bar Journal at page 13.—F.C. 


SHORT COURSES FOR DEFENSE AND PROSECUTING 
ATTORNEYS 


Northwestern University School of Law will conduct its third annual Short 
Course for Defense Lawyers in Criminal Cases. during the five-day period July 
18-23, 1960. It is open to all attorneys interested in the practice of criminal law. 

The fifteenth annual Short Course for Prosecuting Attorneys will be conducted 
at Northwestern during the five-day period August 1-6, 1960. Attendance is 
restricted to attorneys holding state or federal offices as prosecutor or assistant 
prosecutor; to attorneys who are nominees for office of prosecutor at the next 
election; and to legal personnel in the armed forces. 

For copies of the Short Course programs, and for other information, write 
to Professor Fred E. Inbau, Northwestern University School of Law, Chicago 11, 
Illinois. 
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MEMORIAL TO JUDGE KARL MILLER presented to the Kansas District 
Judges Meeting at Kansas City, Kansas, May 5, 1960, by Judge Ernest M. Vieux. 

Judge Karl Miller died ‘after only a brief illness on July 12, 1959, at the age 
of 74; he had remained active until about two weeks before his death. He lived 
most of his life in Ford County, Kansas, having moved to Dodge City from 
Cardington, Ohio, with his parents at the age of three years. He attended the 
public schools in Dodge City. After attending Bethany College at Lindsborg, 
Kansas, he taught and served as principal of the Dodge City High School at the 
age of 18. He received his bachelor’s degree from Bethany College in 1904. He 
attended Law School at Leland Stanford University in California and at George 
Washington University in Washington, D.C. He received his law degree and 
was admitted to the practice of law in Kansas in June 1909. 

Miss Gladys Jones and Judge Miller were united in marriage in June 1913. 

Judge Miller served one term in the Kansas legislature and served several terms 
as County Attorney of Ford County. He was appointed Judge of the 31st Judicial 
District in 1926 to fill an unexpired term, and was reelected successively and 
served until he retired in January 1955. 

His career as district judge was a distinguished one. In addition to his dis- 
tinguished service to his profession, Judge Miller served his community, district 
and the state of Kansas with distinction in numerous ways. It is safe to say that 
Judge Miller was one of the most popular men known to the History of Western 
Kansas. , 

The following, taken from the July 13, 1959, issue of the Dodge City Daily 
Globe, is an excellent outline of the life and activities of Judge Miller during 
his busy life: 

Following his retirement, Judge Miller continued actively in the following of 
many interests which his versatile nature made possible. He served as State 
Pardon Attorney in 1955-56. He had been a lifetime loyal Republican and con- 
tinued to take an active interest in State and area politics. 

Judge Miller was one of the leading laymen of the First Methodist Church. 
He was a member of the church’s Baraca Bible Class for 40 years and was 
teacher of the class for most of that period. 

He was a lay leader and lay delegate to the Methodist General Conferences 
at Atlantic City in 1932 and at Columbus, Ohio, in 1936. He was one of the 
leaders in the movement when the local church acquired the former Murray 
Memorial Hospital several years ago and established it under church operation 
as Trinity Hospital. He served on the hospital board. 

One of Judge Miller's most cherished activities was his service in Rotary. He 
was a charter member in 1916 and a past president of the local club. He had 
served as District Rotary Governor, had been on the Board of Directors of Rotary 
International, and served as one of the International President’s representatives 
to district Rotary conferences. In the latter capacity he traveled to Rotary meet- 
ings in all parts of the country. 

Judge Miller was a leading member of the Kansas Bar Association. At one 
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time he was a member of the Board of Editors of the Bar Journal. He helped 
organize and was the first President of the Kansas District Judges Association. 
He was a 32nd degree Mason and belonged to the various Masonic bodies, includ- 
ing the Consistory and the Shrine. He was a member of the Benevolent and 
Protective Order of Elks and was Past Exalted Ruler of the local lodge. He was 
a Director of Cowboy Capital of the World, Inc., and an advisor to the Board of 
Bronco Busters Boys Ranch. He had been active in Boy Scout work ever since 
he helped form the first troop here. 

Judge Miller was a Director of the Fidelity State Bank for many years and 
was serving at the time of his death. 

In his earlier years Judge Miller was a member of the famous Dodge City 
Cowboy Band. Later he organized and directed a community chorus which 
for a number of years sang “The Messiah” as an annual local event. 

Throughout the years, Judge Miller was in demand as a speaker and as a song 
leader. He was called upon frequently to serve in those capacities by the Dodge 
City Chamber of Commerce and by the various other organizations to which 
he belonged or in which he took a friendly interest. 

One of Judge Miller’s hobbies was rose raising. For a number of years he 
made his home at 807 Avenue B. Several years ago when he moved to 2200 
Roanoke Road, he transplanted his roses and soon had as beautiful a garden 
as at his old home. Both gardens were visited by crowds of flower lovers every 
summer, and Judge and Mrs. Miller were pleased to have the callers. 

Judge Miller took a keen interest in operation of farmland which he owned, 
often relaxing by engaging in farm work. 

Survivors are the widow, a son, Karl Jr., of Wichita, two daughters, Mrs. J. A. 
Carrier of Carlsbad, N.M., and Mrs. R. E. Ball, of Tyler, Texas, three brothers, 
John R. Miller, of Claremont, California, Will B. Miller, of San Diego, California, 
and Ralph Miller, of Dodge City, and seven grandchildren. 


MEMORIAL TO JUDGE E. L. FISCHER entitled “A Profile of the People’s 
Judge” presented by Joseph Cohen for the Wyandotte County Bar on March 18, 
1960. 

One of the longest and most illustrative judicial careers in Kansas history came 
to a distinguished end on January 14, 1957, when the Honorable E. L. Fischer 
stepped down as Judge of Division 1 of the Wyandotte County District Court. 

He was then 86 years of age and had served as a judge for 55 years, three 
years on the old City Court bench of this community, and 52 years on the District 
Court of this county, a continuous term that was interrupted only once. It was 
a tenure said never to have been equaled in the annals of the state and now could 
never be approached in view of the judicial retirement act. In this long and 
distinguished career on the bench, he, like the great Oliver Wendell Holmes, 
lived to see vindicated his liberal concepts of what should always be the law’s 
principal objective, the protection of human rights above property rights. 

Judge Fischer was a product of Kansas schools. Born in Kansas in 1870, he 
attended grade and high school here. He received his academic and legal train- 
ing at the University of Kansas, where he was graduated with a Bachelor of Law 
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degree in 1892, the year he was admitted to the bar and the year he commenced 
private practice. He was one of Uncle Jimmy Green’s students at the K.U. Law 
School. 

Judge Fischer had a reputation among members of the Bar as being a “plaintiff's 
judge.” There was probably some basis for this reputation, but a fair and more 
correct appellation would have been to have called him the “people’s judge.” His 
natural sympathies were on the side of the common man who came into his 
court, injured and maimed, seeking justice. 

When learned defense counsel would suggest that the court would be reversed 
on appeal, Judge Fischer never allowed such a possibility to deter him in his 
decision. Even in a state where our highest court was at times inclined to be 
extremely favorable to the arguments of conservative economics interests, he con- 
tinued to expound a philosophy of liberality. Like the great Justice Holmes, he 
lived to see many of the liberal legal principles he espoused adopted as the pre- 
vailing view of our Supreme Court. In spite of his advanced thinking, Judge 
Fischer’s record of reversals was certainly as good as the average members of 
the judiciary who were his contemporaries. 

In a highly competitive and combative profession such as the law where the 
members of the Bar representing both sides of a case exert every bit of energy 
and talent which they possess on behalf of their respective clients, it would only 
be natural that the vanquished side of a lawsuit might be unhappy with the 
result. Yet, Judge Fischer had a reputation for fairness, honesty and integrity 
which was never questioned. 

He did not believe in taking a case away from the jury unless compelled to 
do so by undisputed facts. In administering the harsh law of contributory negli- 
gence, which if applied rigidly denies a recovery for the slightest negligence on 
the part of a plaintiff, he believed that the softening and leavening influence of 
the jury should be brought to bear. Fortunately, his philosophy is now more than 
ever an accepted rule in our supreme court, and we are seeing more cases re- 
versed than ever before wherein courts have tried to take cases away from juries. 

I have referred to Judge Fischer as the people's judge. He enjoyed the com- 
pany of people in all walks of life. Never one to hold himself aloof from the 
mainstreams of his community, he participated actively in all phases of civic, 
business, philanthropic and social service affairs. The Masonic Order found him 
an ardent and devoted member and honored him with many offices, including 
the coveted 33rd degree. He was one of the original members of the Kansas 
Judicial Council to which he gave excellent service. 

There was genuine warmth in his friendly smile and firm handshake that im- 
mediately endeared him to those whom he met for the first time. It was a warmth 
that did not diminish but grew as you knew him better. He was an extrovert in 
the best sense of the word. He loved people and loved to socialize with them 
during and after business hours. 

As the people’s judge, he drew his great strength from the rank and file of the 
voters. In the early years of his judicial career it was not an easy task for a Demo- 
crat to be elected to any public office in Wyandotte County because the county 
was then overwhelmingly Republican. At one election he was the only Demo- 








420 The JourNAL 


crat to occupy public office at the court house, surviving the Republican avalanche 
because of the fact that he was the people’s judge and the people responded to 
his campaign for their votes. 

Even when he was sure of election because of the trend towards Democratic 
ascendency that set in after the first Franklin D. Roosevelt election, he would 
not take for granted that he would be re-elected, but carried on his personal 
campaign with the people. In the span of 57 years from the date of his first 
election to the district bench to the time of his forced retirement in 1957, he had 
tasted the bitter pill of defeat once as a young man and‘he made certain there- 
after that there was no repetition. 

Though he was 86 years of age when the judicial retirement act, which he 
had fought vigorously but unsuccessfully, compelled him to relinquish his judicial 
career, he was still in good physical and mental health. This had been his career 
and his great love, and he did not accept the stern realities of the law’s objective 
too well. There must have been some resentment at this turn of fate which ter- 
minated the work he loved so much and to which he had devoted himself so 
assiduously and so well. Here was a case where a good law of general application 
could not make an exception for an exceptional person such as Judge Fischer. 

When he stepped down from the bench he ended a notable and outstanding 
career in many respects. For a number of years he was the only judge of this 
judicial district. He learned to handle his docket with dispatch. Litigants who 
wanted their day in court got it with a minimum of delay. Lawyers often found 
him impatient with their attempt to continue cases, especially if there was a 
genuine and persistent demand by opposing counsel for trial. He felt that the 
courts belonged to the people and if litigants wanted their cases tried it was his 
responsibility to expedite the docket. Thus he hung up an enviable work record 
each year of the number of cases which he disposed of in his court. The people’s 
judge was always available and the people had reason to know that they were 
getting their full money's worth both in time and in real judicial service. 

Judge Fischer was a modest man. He made no claim to being the most erudite 
and scholarly man on the bench. A competent scholar, he was also a highly 
practical judge with a penetrating sense of judicial awareness. Some of the most 
complicated cases in the judicial history of this county came before him during 
his many years on the bench, and these he handled with intense understanding 
both of the complex facts as well as the rules of law applicable. His instructions 
were seldom long or unduly involved but they covered the subject matter of the 
litigation adequately so that juries were able to understand the issues and render 
proper decisions. 

He abhorred hung juries as a waste of time and a failure on the part of the fact- 
finders to complete the job entrusted to them. “If this jury doesn’t arrive at a 
verdict,” he would tell a hung jury, “some other jury no more able than this one 
will have to hear the case again and make a decision.” His urging would some- 
times dismay the lawyers involved who might feel that another trial would be 
better but it usually induced a verdict and saved the taxpayers’ money. 

As their judge, he believed in the wisdom of the people. That explains the 
reason he believed so ardently in the jury system as the best method ever devised 
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by civilized man to settle his disputes. He fought every attempt to curtail or 
limit the right of trial by jury as an infringement on the people’s liberties and 
rights. Seldom were new trials granted by him from the verdicts of juries whether 
they were for or against the plaintiff. He believed there had to be finality to 
litigation and when the jury spoke, it was entitled to be sustained by the trial 
judge unless its verdict was so manifestly erroneous as to demand its being 
set aside. 

Judge Fischer had an uncanny understanding of people. He exercised a gifted 
evaluative process by which he was able to separate the “phonies” from genuine 
people of merit. His was a rare ability to penetrate the superficialities of specious 
argument and to separate the genuine from the welter of confusing pretense. 
When you argued a law point before this judge, you fared better when you were 
prepared with citations because the citation of one apropos case often meant more 
to him than the best argument that was not supported by the product of research. 
If from that case. you quoted passages that tended to establish your position, he 
would frequently ask that the book be handed to him so that he might, on the 
bench, study its fact structure and its commentary. Not one to delay a decision, 
he seldom asked for briefs from the lawyers after the case was argued. Instead, 
he preferred to “think through” the facts and the law as the case progressed and 
then deliver his decision from the bench impromptu and instantaneously. 

The people’s judge had many of the usual attributes of greatness. Without 
pomp or pretense on the bench, his court was a model of dignity and decorum. 
When the organized bar recommended the wearing of black judicial robes, he 
demonstrated his independence of thought by rejecting the suggestion because, 
as he thought, it tended to separate him from the people. 

Judge Fischer’s home life was a happy one. His gracious and charming wife, 
Minnie May Fischer, “Susie” as he called her, was his devoted sweetheart and 
companion, and on her he lavished all of the love of his great heart. Friends liked 
to visit in his happy home, and when they came they were often rewarded by 
an evening of music played expertly on the piano by the judge whose love for 
music and the piano never ceased. A son, Chester H. Fischer, who lives in this 
city and who has followed a successful career as a social worker, Community 
Chest and United Fund executive, and Mrs. Fischer survive this happy union. 

The nearest approach to a divine right which men possess in a democracy is 
that which the people entrust to their judges. The right to sit in judgment on 
the disputes that arise out of human relations is a grave and weighty responsibility 
and men who have been elevated to judicial positions sometimes forget that they 
are the mere guardians of their privileges and not the owners in perpetuity of 
a divine gift. Not so with Judge Fischer. Always approachable, always sensitive 
and considerate of the feelings of litigants and their attorneys, always patient 
in listening to their testimony and argument, he gave everyone a feeling of having 
had his full day in court. 

The people and this bar in particular lost a great judge when Judge Fischer 
terminated his judicial career. The debt of gratitude which we owe to him, as 
we do to other judges who serve us long and faithfully, can never be paid and 
it cannot be adequately expressed in a memorial exercise such as we hold today. 
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No words that I may say will have much meaning, but in the hearts and minds 
of the hundreds upon hundreds of people whose lives he touched and enriched, 
whose disputes he settled fairly and justly, to whom he gave counsel and advice 
that made their road easier, Judge Fischer has built a lasting memorial that 
will influence the lives of generations yet unborn. To paraphrase the great poet 
Markham’s statement about Lincoln, When he fell it was like a great oak that 
falls in the forest and leaves a void in the sky. 


MEMORIAL TO JUDGE WILLARD M. BENTON presented to the Kansas 
District Judges Meeting at Kansas City, Kansas, May 5, 1960, by Judge Harry G. 
Miller, Jr. 

This morning it is my privilege to review with you the biography of the Hon- 
orable Willard M. Benton, who passed away while at work in his chambers on 
April 7, 1960. A biography in the familiar form of paper and prose cannot, of 
course, do justice to the man. To those of us who knew him intimately, however, 
his memory is etched clearly in our hearts and minds by the achievements and 
the exemplary conduct of this truly good man and eminent jurist. 

Judge Benton was born in Pomona, Kansas, in 1896 but came to Kansas City 
in his early childhood. He was the son of the late A. S. Benton, one of the founders 
of the insurance and real estate firm of Merriam, Ellis and Benton. 

He and his father shared a keen love of baseball, and Judge Benton at one 
time had his heart set on being in the major leagues. He gained renown in sports 
at high school and also was president of his senior class. 

Following high school, he attended the University of Kansas where he con- 
tinued his interest in baseball. Here he began to realize, however, that he would 
never make the major leagues and his interest in a career crystalized into a 
determination to be a lawyer. 

World War I intervened in his college work and in 1917 he was commissioned 
a first lieutenant in the infantry. He served overseas and after the war was with 
the army of occupation in Germany until he was discharged in 1919 with the 
rank of captain. He lost no time in returning to his law studies at the University 
of Kansas, attending summer school at the University of Michigan, and received 
his law degree from the University of Kansas in 1920. Upon receiving his degree 
he began practice of the law in Kansas City, Kansas. 

Meanwhile, he and Lucile Hovey were married October 18, 1919. 

In 1928, Judge Benton began his career as a jurist by being elected to the City 
Court of Kansas City, Kansas, where he served until 1932 when he was defeated in 
the Democratic landslide of that year. Once again he returned to the practice of 
the law where he associated himself with William McHale, who is now Judge of the 
Fourth Division of the District Court of Wyandotte County. In 1934, however, 
Judge Clyde Glandon died, leaving a vacancy in the Second Division of the Dis- 
trict Court of Wyandotte County, and Judge Benton was appointed to fill the 
vacancy. He was elected thereafter—in recent years without Democratic opposi- 
tion in keeping with the policy of the Wyandotte County Bar to keep the District 
Court on a nonpartisan basis—and served in Division Two until the date of his 
death. 
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The story of Judge Benton’s career on the bench would fill a book. He presided 
during some of the most tense and trying litigation in local court history. A hard 
worker, devoted to his profession, he was a man of keen judgment, quick wit, 
and of proper firmness and recognized fairness in the court room. 

He was a consultant to all the members of the bar not only on their legal 
problems, but frequently on their personal problems. Because of his vast experi- 
ence, it was not uncommon to find the lawyers on both sides of litigation beating 
a path to his door to get his ruling on issues of procedure and evidence. He was 
never more happy and at ease than when surrounded by “his” lawyers discussing 
the law. 

Judge Benton was a past president of the Wyandotte County Bar Association, 
which he headed in 1946, and a member of the Kansas and American Bar 
Associations. 

He was a member of the Western Highlands Presbyterian Church, Wyandotte 
Post 83, American Legion, and of the 40 & 8 society, and was a member of Wyan- 
dotte Lodge 3, AF&AM, and Abdallah Shrine. 

Fishing was a cherished hobby of Judge Benton and, as an offshoot of his 
longtime interest in baseball, he was protest committee chairman of the 3&2 base- 
ball league at its formation in the early 1940's. 

He was a past national president of Alpha Tau Omega fraternity, being elected 
to that office in 1937 after serving as province chief for the fraternity in Kansas, 
Nebraska, North Dakota and South Dakota fifteen years, and national secretary 
two years. 

Judge Benton also was a former chairman of the disaster committee of the 
Wyandotte County Chapter, American Red Cross, a former member of the ad- 
vancement committee of Kaw Council, Boy Scouts, and participated in various 
other community activities. 

Surviving are his wife, Mrs. Lucile Hovey Benton, of the home; his daughter 
Barbara, whose husband is Dean Clark Wescoe of the University of Kansas, a 
sister, Mrs. Clem C. March, and three grandchildren. 
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MAY ISSUE OF THE KANSAS LAW REVIEW 


The May, 1960, issue of the Kansas Law Review features a symposium dealing with 
the legal problems of the small businessman. This symposium issue includes the following 
articles: “Recent Changes in Our Economy” by Professor John Ise; “Choosing the Form 
of Organization” by Mr. Leonard Sarner; “Small Business Financing Under the Small 
Business Act and the Small Business Investment Act of 1958” by Mr. Larry D. Gilbertson; 
“New Developments in Retail Financing” by Mr. William F. Robinson; “The New Labor 
Legislation and Small Business” by Mr. Harry L. Browne; and “Estate Planning for the 
Small Businessman” by Professor James K. Logan. In addition, there will be three student 
comments dealing with the legal problems of the small businessman. Address inquiries 
to: Business Manager, Kansas Law Review, Inc., Green Hall, Lawrence, Kansas. 
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COMMENT 
THE ENIGMA OF THE INDEPENDENT CONTRACTOR 


By N. Witt1aM Hings, Jr. 


I assume that common sense is opposed to making one man pay for another 
man’s wrong, unless he actually has brought the wrong to pass according to 
the ordinary canons of legal responsibility . . . .1 


Holmes’ comment on the irrationality of the law of agency might well have been 
directed specifically at the venerable doctrine of respondeat superior. The independent 
contractor rule is an exception to this exceptional law governing the master-servant 
relationship. It is the purpose of this comment to briefly study these rules; their back- 
ground, justifications, the tests involved in their application, and their ramifications 
in Kansas law. 


RESPONDEAT SUPERIOR 


The norm in Anglo-American jurisprudence has long been fault-centered liability, yet 
apparently flying full in the face of this standard is the mystic rule of respondeat superior. 
One can formulate the dogma that a master is liable for the torts of his servants com- 
mitted within the scope of their employment, except wrongs done fellow servants. In 
essence, the independent contractor is simply a fact situation to which the generalization 
does not apply. To the end that the exception be seen in its proper perspective, the 
task of analyzing the rule of vicarious liability should be addressed first. 

This area of the law has been honored by attention in the works of many leading 
legal scholars. The authorities seem in harmony on one proposition: respondeat superior 
is no legal spectre of the past, but plays a vital role in modern decisions. Chasms of 
discord obtain over questions of from whence the rule came and how it can be justified. 


Background 


As regards the origin of respondeat superior, two schools of thought exist. One theory, 
enunciated by Holmes, views vicarious liability, as we know it, as a natural product of 
historical evolution.2 Holmes believed the rule of a master’s liability for his servant's 
acts grew from the privilege of buying off a slave’s surrender to a party wronged by the 
slave, which was afforded a master under both the early Roman and German law. He 
saw the ancient institutions of patria potestas and paterfamilias of Rome and the frank- 
pledge of the Germanic tribes as causing in western minds the fictional identification of 
the servant with the master which has endured to pervade our modern thinking in this 
area. Since our legal heritage draws most heavily upon these two early societies, the 
principle of vicarious liability has ever been with us, the exigencies of the industrial 
revolution acting only to revitalize and extend the policy. 

The alternate school, which has an advantage at least in numbers, rejects the validity 
of Holmes’ historical chain. After a laborious research comparable to that of Holmes, 
Dean Wigmore determined a master’s tort liability for the wrongs of his servants, as 
distinguished from slaves, had disappeared completely in England by the sixteenth 
century.2 Augmented by Wigmore’s findings, writers of this second school renounce 
the kinship of modern vicarious liability to ancient practices as at best one of reincarnation 
rather than blood.4 They admit “qui facit per alium, facit per se” has long been the 
rule of a master’s liability for the specifically commanded or ratified acts of one’s servants. 





1 Holmes, Agency (pt. 2), 5 Harv. L. Rev. 1, 14 (1891). 

on, Meaemey (pts. 2), 4 Harv. a Rev. 350 hg 4 & Rev. 1 (1891). 

8 Wigmore, Responsibility for Tortious Acts: Its History Harv. L. Rev. 330-336, 383-405 (1894). 
«See Baty, Vicarious LiaBmiry 7 (1916). 
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Respondeat superior, however, is another thing looking to the broader vista of “scope 
of employment” to find liability. 

To these writers respondeat superior was a product tailored from the cloth of the 
times to fit the growing complexities of the industrial revolution. Although the social 
policy it enounces is likely a sound one, this soundness belies the legitimacy of the 
rule’s origin. Most writers of this school regard respondeat superior as the child of an 
unfortunate eighteenth-century union of ill-reasoned dictum and misguided adherence 
to precedent, which in less than fifty years transformed an unwarranted aside by Lord 
Holt’ into a blindly-accepted maxim. 


Justifications 

The greatest controversy in the field of vicarious liability centers around the rationale 
for respondeat superior. Since the rule was first invoked, many and varied explanations 
have been suggested to justify its inclusion in our law. Some of the older ideas are 
hardly plausible today. For example, Bacon found a basis for the liability in our failure 
to do our own work—a failure permitted by an indulgent law on the condition that we 
bear an absolute responsibility for such delegation.® 

Baty in his book on vicarious liability sets forth no less than nine different explanations 
advanced in what he labeled the “hopeless gropings” for the basis of the doctrine.? Upon 
extensive review of the authorities six justfiications which follow are submitted to 
represent the most frequently proposed and/or best reasoned rationales for the rule. 

1. Identification and Control. This two-pronged attempt to explain the rule is heavily 
dependent on fictions, so is probably least worthy of credence. The general idea here 
is that the servant when doing the master’s work stands in the stead of the master and, 
therefore, the master should repair all injury caused by the servant as if it were his own. 
The fictions come into play when it is figuratively attempted to place the servant in 
the shoes of the master for purposes of liability. Under the fiction of identity, master 
and servant are one entity, the servant being only an appendage of the master. Using 
the fiction of control, the master is regarded as commanding, either explicitly or impliedly, 
all acts of the servant so that effectively the servant only carries the master’s will into 
action. It is submitted that this rationale is at best an imperfect description of the rule 
itself, and that the fictions involved break down when exposed to the intricacies of 
modern industrial life. 

2. Carefulness of Servants. This is another of the older explanations which has been 
suggested. Pothier was among the first to adopt this tact. He found the true basis of 
the rule of respondeat superior in the need for competent, careful, and responsible man- 
agement of business activity. By making masters liable for the negligence of their 
employees, the result will be care and selectivity on the part of employers when hiring 
workers. The safety of life and limb of the general public will be thereby benefited. 
At first blush this rationale seems quite valid, yet when it is observed that the doctrine 
makes a master as equally liable for wrongs of the competent employee as it does for 
the careless, some doubt is cast as to whether this is the real, underlying basis. 

3. Deeper Pocket. The argument for this rationale has as its major premise the 
concept that the primary concern of tort law is the compensation of the injured party. 
The facts of life are such that generally the class of servants is judgment proof, so if one 
damaged by the wrong of a servant is to be compensated, he must look elsewhere than 
the impecunious wrongdoer. He should have to look no further than the master who 
set in motion the force culminating in the wronged’s injury. This is the reason which is 
accepted by Baty as the real basis of respondeat superior.® Perhaps because of this ra- 
tionale, Baty is one of the few writers who have expressed disapproval of the rule itself. 


5 Turberville v. Stamp, 2 Raym. Ld. 264, 92 Eng. Rep. 944 (K.B. 1697). 
6 6 Bacon, ABRIDGMENT 535 ( 2d ed. 1868). - ) 
7 Bary, op. cit. supra note 4, at 146-154. 
81 Osxications 61 (1826). 

supra note 4, at 154. 





Universiry OF Kansas ScHoot OF Law SECTION 427 


He regarded it as “odious and socialistic” when examined in the light of our heritage of 
individualism and free personal determination. 

4. Entrepeneur Theory. This rationale is most popular among legal writers. Pollock 
was one of the first to urge the nature of business enterprise itself as the justification for 
respondeat superior.1° The gravamen of the theory is that one entering business activity 
exercises a franchise granted by society. In consideration for the privileges afforded the 
entrepreneur by the community, he must assume responsibilities which do not attend 
life outside the business orb. Entering a business venture is likened to the keeping of 
wild animals; the individual does so by choice, but upon undertaking this activity he 
raises himself above the norm of fault-centered liability. The burden of paying for the 
injuries caused by one’s servants in the course of their work is just one of the risks 
attendant business activity. 

5. Common Sense. Some modern writers, perhaps disturbed by the serpentine 
course the law has followed, have concluded that it is futile to seek the historical and 
rational causes of many of our present rules and doctrines. Say they, the real reason 
many rules are what they are today is simply that they ought to be so. Applying this 
philosophy to respondeat superior, the doctrine is justified because the common sense 
of society dictates it as the best means of handling the \master-servant relationship." 

As between the innocent third party and the servant, the servant should bear the 
loss because he directly caused the injury; however, experience has shown servants to 
be shallow sources of compensation. Public policy favors compensation, so we look 
to the master. Between the third party and the master, economic and social factors 
weigh heavily in favor of the third party; so heavily sat our feelings of justice require 
the master to bear the loss. 

6. Spreading the Risk. Somewhat ancilliary to the entrepreneur theory is the rationale 
that between the master and the isolated judgment-proof servant, the former has the 
better ability to foresee a possible injury and shift or spread the risk. Because society is 
best served by compensating injured persons, it is both just and expedient to place the 
responsibility on the party best able to distribute the loss—the master. The risk can be 
shifted either through insurance, or simply by figuring it into the consumer price of 
the product or service. Either way, the harsh blow of misfortune is softened and diffused 
to the end that society and not the individual bears the expense. This justification does 
not attempt to explain why the rule was announced, but rather defends its pragmatic 
value in today’s industrialized society.12 

The true justification for the rule as applied today probably lies in a combination of 
the last three explanations. Harold Laski has ably phrased it thusly: 


It is simply that the needs of the modern state require that the burden of the loss 
of life or personal i injury in a shall be charged to the e ses of production, 
shall be bore, that is to say, by the employer. He knows well that eventually the 
cost will be paid by the community in the form of increased prices, but that is 
something it is not unwilling to pay.!? 


Or as Mechem remarks in his treatise on agency, “Thus the rule of respondeat superior 
is congenital to and consistent with our industrialized civilization. It may need no other 
justification.”!4 

Even if this legal aberration of respondeat superior can be justified, its application 
is still limited to servants acting within the scope of their employment. Intriguing as 
are the problems of frolic and detour, they must be cast aside in favor of our primary 
concern—the delineation in the employment situation between servant and nonservant 
employees (independent contractors). 


10 pt aaneang Employer’s Liability, in op 4 ar neg ay anv Eruics (1882). 
Basen, he Basis of the Immunity er for Independent Contractor, 10 Inv. L.J. 494 (1935); 
mith, Frolic and Detour, 23 Cae, “L. Rev. 4 1888) 
w Dongs, Vicari of Vicarious Eibiy 26 ea a 105, 126 (19 ister” veieoamned 
14 Mecuem, Acency 245 (3d ed. }. 
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INDEPENDENT CONTRACTORS 
Everyone knows who a servant is. The legal definition is practically universal. 


A servant is a person ve by a master to perform service in his affairs whose 
physical conduct in the performance of the service is controlled or is subject to the 
right to control by the master.!5 


So why all this furor over a master’s non-liability for the acts of nonservants? As is 
so often the case in this life, the problem lies not in the rule itself but in its application 
to our day-by-day existence. Courts have seen fit to designate as.independent contractors 
these persons who do work for another, yet escape the demeaning label of servant. 

The recognition that respondeat superior should not apply with equal vigor in all types 
of employment followed the pronouncement of the major premise by about 150 years. 
The first case to grapple with the problem was Bush v. Steinman!¢ in 1799. There A 
contracted with B for certain carpentry on A’s house. C, a helper hired by B, negligently 
obstructed the highway causing injury to the plaintiff. The court decided that C was 
the servant of both A and B, respondeat superior operating against either but not both. 
Some writers regard the doctrine of independent contractorship as an incidental develop- 
ment occasioned by the need for selecting the right defendant in such triangular situa- 
tions.17 In arriving at the first enunciation of primary responsibility of the independent 
contractor for his own torts and those of his servant, the court in Laugher v. Pointer!® 
was still unsure as to why this result should obtain. Having held C to be B’s servant, 
the rationale seemed to be that B’s presence acted as an intervening force isolating A 
from the ultimate harm. It is important to note that in these early cases it was the 
fact that B was engaged in an independent occupation that influenced the court to 
immunize A. Once announced, the independent contractor rule was rather quickly 
accepted both in England and America. The rule was regarded as well settled in Kansas 
only 41 years after the Laugher case.!® 

To date the discussion has been chiefly directed at the master’s tort liability for the 
wrongs of employees. Long before the independent contractor exception was engrafted 
upon respondeat superior, it was commonly agreed that the employer of a contractor was 
not liable for the wages or injuries?° of the contractor’s own servants under any notion 


of vicarious liability. 
Path of the Law in Kansas 


The decisions in Kansas are representative of the path the independent contractor 
law has taken in most jurisdictions. The cases reflect the peculiar employment problems 
of the times. 

That monster of the mid-nineteenth century, the railroad, was the first business in 
which adjudication of the servant-independent contractor issue was required.21 The 
boom of the mining industry around the turn of the century created the next employment 
problems for the courts to settle.22 Two divergent events conspired in the first twenty 
years of the twentieth century to flood the courts with disputes over employment relation- 
ships. The first was the invention of motorized vehicles with the attendant increase in 


15 BLack, Law Dictionary 1533 (4th ed. 196i). 
16 ] Bos. & Pul. 404, 126 Eng. Rep. 978 (CP. 1799). 
17 See Wolfe, Determination of Employ ploy in Social Legislation, 41 Cotum. L. Rev. 1015, 


18 3 Born, & Cisas, 547, 108 Eng. Rep. 204 (K.B. 1896) 
; rv. Fi 1B Kan. 54 (1807) : 





19 Kansas Cent. Ry. v. ons ° 
2° Not even this do; has withstood social legislation. See Kan. G.S. 1949, 44-503 which makes 
a contractee ler workmen’s compensation responsible for injuries to employees of a contractor when doing 


art of the former’s trade or business. 
21 See Kansas City, Mex. & O. Ry. v. Loosely, 76 Kan. 103, 90 Pac. 990 (1907); St. Louis, F. S. & W. R.R. v. 
; Atchison, T. & S. F. R.R. v. Davis, 34 Kan. 202, 8 Pac. 530 (1885); 


Solomon Ry. v. Jones, 30 Kan. 601, 2 Pac. 657 (1883). 
22See Pottorff v. Fidelity Coal roo hey 86 Kan. 774, 122 Pac. 120 (1912); Nelson v. American Cement 
Plaster Co., 84 Kan. 797, 115 Pac. 578 (1911); Laffrey v. United States Gypsum Co., 83 Kan. 349, 141 Pac. 


241 (1910). 
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commerce and travel.23 The second was the advent of remedial labor and social legis- 
lation whose ambiguous terms required judicial interpretation.24 It should be noted that 
it was not until dealing with this legislation that the courts began overtly to sense the 
difference between cases where a third party was suing the employer for an employee's 
tort and cases confined to rights within the employment relationship.” 

The next problem to confront the court in this area was the perplexing status of sales- 
men and deliverymen.?® A series of non-too-definite decisions leaves this matter still 
open to question.2” Naturally there are interpolated in this general chronological chain 
of adjudications numerous decisions dealing with such a variety of vocations as to 
defy accurate classification. 

Today the independent contractor rule is still recognized as an insulating device by 
which an employer can avoid tort liability under the proper circumstances,2* but its 
application has been restricted in some areas by statute or case law.?® 


Character of the Independent Contractor 


Having briefly traced the origins and progression of the independent contractor doc- 
trine, it might be profitable to pause for a moment to ponder the personnel of this special 
class of workers. The amount of the world’s work he performs daily is indicative of the 
independent contractor’s stature in our society. He argues your lawsuit, sells your realty, 
repairs your television, mows your yard, binds your wounds, fixes your plumbing, 
counsels your investments, collects your garbage, carries your luggage, paints your house, 
delivers your milk, mends your wiring and so on ad infinitum. 

He is the small businessman or skilled tradesman personified, the last stubborn strong- 
hold of American individualism. There is no adequate reason why the legitimate user 
of this class’ services should respond in damages for their torts. They are their own 
masters. 

In summary, the independent contractor-employer relationship is basically regarded 
as a fact situation to which respondeat superior is not applicable. The logical question 
which follows is why this should be so. In part answer the grounds advanced justifying 
respondeat superior will be reviewed to check their correlation to this different fact 
situation. 


Respondeat Superior Justifications Revisited 


The initial rationales suggested are the purely legalistic and doctrinal reasons for the 
rule and as such are generally discounted in modern thinking. Still it is evident that 
the independent contractor cannot be so readily reduced to a mere appendage of the 
master, nor can his every act be regarded as a manifestation of the will of the master, 
when by definition the master does not control the work. 

The same reasoning is valid as regards carefulness in the selection and use of servants. 
Since the independent contractor does not look to the master for his sole employment, 
the master cannot adequately control and discipline the contractor as he may the servant. 
Carrying this carefulness rationale one step further, it may be that in the total picture 
the exception is based on the public policy of encouraging the use of trained specialists 
to the exclusion of inept general servants.°° 


% For trucks comeare Baker v. Magnolia Pet. Co., 111 Kan. 555, 207 Pac. 789 (1922), with Dobson v. Baxter 

Chat Co., 148 . 750, 85 P.2d 1 mag? For taxis comune Richmond v. Clinton, 144 Kan. 328, 58 P.2d 

1116 (1836), with Read v. Warkentin, 185 Kan. 286, 341 P.2d 980 (1959). 

% See Factory Act, Kan. G.S. 1949, 44-101 to -110; re yp Security Law, Kan. G.S. 1949, 44-701 to -725; 
Workmen’s Com tion Law, Kan. G.S. 1949, 44-501 to 5 

% Compare Ma: Yod3 H. Price & Sons, 99 Kan. 412, 161 Pac. 907 (1916), with Shay v. Hill. 133 Kan. 
157, 299 Pac. 263 (1931), and Schroeder v. American Nat’! B 154 Kan. 721, 121 P.2d 186 (1942). 

28 B v. Allvine Dairy Co., 137 Kan. 209, 19 P.2d 474 (1933); Dohner v. Wi Wholesale 

Grocery Co., 116 Kan. 237, 226 Pac. 767 (1924). 

See Hurla v. Capper Publications, 149 Kan. 369, 87 P.2d 552 (1939), the last decision on the salesmen 

blem, wherein a deliveryman of a daily newspaper was held an independent contractor. 

20 See Sims v. Dietrich, 155 Kan. 310, 124 P.2d 507 (1942). 

orn a G.S. 1949, 44-503. See also Mall v. C. & W. Rural Elec. Co-op. Ass’n, 168 Kan. 518, 213 P.2d 993 

ad Y> ‘teleamen as Independent Contractors, 28 Micu. L. Rev. 365, 380 (1930). 
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The deeper pocket theory also seems to lack basis when an independent contractor 
is involved. Unlike the impecunious servant, he is normally a businessman himself and 
therefore a promising source of compensation. Whether this hypothetical solvency is 
true in fact may be another story.®1 

The entrepreneur theory has application not so much to free the master as to place the 
burden of compensating injuries on the independent contractor. He, like the master, 
has entered into some form of business activity and so must expect the increased risks 
which attend such enterprise. 

From the standpoint of relative ability to foresee and shift the risks involved, the 
master and independent contractor would seem to be on an equal plane, the latter 
perhaps having a slight advantage in foreseeing injury because he is a specialist in his 
line of work. The justification, however, lies not so much in prevention as in the 
capacity to compensate on the one hand and ability to spread the risk to the community 
on the other. On these grounds it would appear the most reasonable policy to make 
both contractor and contractee liable. 

This joint liability may be practical in certain narrow areas within the framework of 
workmen’s compensation, but in the ordinary tort case such a notion is heresy. The 
traditional concept of “either-or” exclusive liability apparently proscribes any com- 
promise solution in present decisions.5? 

It should be noted that implicit in all of the justifications submitted above is the 
concept that in reality the independent contractor is a master himself; a master juxtaposed 
in the casual chain of the ultimate injury at a point closer than the contractee. As a 
master he is liable for his own wrongs exclusively, or if done by his servants the doctrine 


of respondeat superior operates. 
TESTS 


Conceding at this juncture that the independent contractor-servant delineation must 
be drawn, the means of making this identification becomes the primary concern. Defini- 
tions are of little help, but they do provide some indicia of what factors separate these 
two species of employment. A standard definition of the independent contractor usually 
reads like this: 


An independent contractor is one who, exercising an independent employment, 
contracts to do a piece of work according to his own methods and without being 
subject to the control of his employer, except as to the result of his work.®3 


The two factors immediately apparent in the above definition are the “nature” and the 
“control” of the work. 


Control 


Control is the single matter considered by most courts in determining the type of 
employment relationship. The first hurdle encountered in invoking the “control” test 
is the matter of what kind of supervision is required. Is it actual or implied, express or 
incohate? Because the independent contractor doctrine is a device for escaping the 
rigors of the strong rule of respondeat superior, practically any control of the means or 
method of work by the employer will warrant a finding of servant.35 Express control 
unexercised seems just as effective to this end as actual supervision where no provision 


81 See Morris, Pot fan Independent Contractor, 29 Inu. L. Rev. 339, 342 (1934 ie PS seapenet Gat 
the supposed financial al responsibility of the independent contractor may be AL. pot My ad legal fiction. 
83 See Her Per tility Goal note 11, at 4 


83 Pottorff v. Miniog Co 6 Kan. 774, 122 Exe. 120 (1912). 
% See Kamowski v "Skelly Oil Co. Coa F.2d 770 (10th Cir. 1949); Sanhs v. LaPlante, 156 Kan. }%, 131 
P.2d 898 (1942); R y, Chelsea Coal Co., 136 Kan, 588 16 P.2a 475 15 (1988); + phillips 
Co., 108 Kan, 596, 506, 196 Pao. 245 (18 a1); Atchison, T. & S. F. R.R. v. D io, 8 Pac. $00 (1885). 
% See Smith v. 159 758, 107 P.2d 751 (isto); Nelson v. “dein erican Cement Plaster Co 


797, 115 Pac. B78 t (1911). 
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is made for such in the contract.2* The usual phrasing of the courts is “control over the 
work or workmen as to method or means.”87 

It is patent, however that an employer must retain some control over the work situa- 
tion, so the question becomes one of degree. It is for this reason that the “control” test 
has come in for considerable derision from some quarters. Those criticizing the test 
because of its indefiniteness charge that it affords an opportunity to rationalize judicial 
preconceptions in the fact situations at bar.88 Others defend it on the ground that its 
very subjectiveness leaves room for the operation of the common sense approach for 
which our judges are renowned. 


Independent Calling 


Many who disdain the predominance of the “control” test advocate “independent 
calling” as the criterion for drawing the servant-independent contractor line.®® As 
noted earlier, at the: inception of the independent contractor rule it was the circumstance 
of the contractor pursuing a calling independent from that of the employer that first 
awakened the common law judges to the need to retreat from a blanket application of 
respondeat superior. In the early cases, the fact of a separate business or trade weighed 
heaviest in the determination that one was an independent contractor.4° The reason 
the master did not have a right to control in these situations was that the contractor 
was privately engaged in his own business while accomplishing the result for which he 
was hired. It was only the exceptional case wherein the employer retained control over 
one with an independent calling for the simple reason that the employee was generally 
a specialist employed for his knowledge of how best to do the work. Yet somewhere 
along the line the “control” test outgrew its proper perspective as a testing device in 
the unusual situation, and became the determinative criterion in all cases.*1 The failings 
and folly of this misapplication is illustrated clearly in cases of salesmen and deliverymen 
where employees are labeled independent contractors because the employer has waived 
the right of control over details which were impractical or impossible to supervise in 
any event.42 

It would seem that if the basis for the independent contractor exception is the benefit 
to society produced by having special work done by men skilled and competent in their 
field, as its common law background would infer, then the element of independent calling 
should be the prime consideration in determining whether one is a servant. 


Restatement of Agency 


The Restatement of Agency, in a noble attempt to coordinate the myriad of confused 
decisions which occur under the various common law tests, devoted section 220 to the 
declaration of ten widely accepted factors deserving attention in the determination of 
the servant-independent contractor dilemma. The ten matters which are set out by 
the Restatement for consideration are: 


(2) the extent of control which, by the agreement, the master may exercise over 


e details of the work; 
(b) whether or not the one employed is engaged in a distinct occupation or 


business; 


2% C, Kansas , 76 Kan. 103, 90 Pac. 990 (1907), with Dobson v. Baxter 
Sere ae bea aah oy aa gis ‘ ) ” 


7 See Pottorff v. Fidelit oi 86 Kan. wre, 122 Pac. 120 (ams). 
Really I DeP. Se i - 23, 29 (1953). 
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See Leidy, lent Contractors, 28 Cotum. L. Rev. 
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106 Eos. Rep. 204 (K.B. 1826). 

. Wedge, supra note , with Sadler v. Henlock, 4 El. & Bl. 570, 119 Eng. Rep. 209 
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(c) the kind of occupation, with reference to whether, in the locality, the work 
is usually done under the direction of the employer or by a specialist without 
supervision; 

the skill required in the particular occupation; 
(e) whether the employer or the workman supplies the instrumentalities, tools, 
and the place of work for the person doing the work; 
) the length of time for which the person is employed; 

B) the method of payment, whether by the time or by the job; 

(h) whether or not the work is a part of the regular business of the employer; 
(i) whether or not the parties believe they are creating the relationship of master 
and servant; and 
(j) whether the principal is or is not in business.*% 


The above is regarded by some as the apex of modern criteria since it abandons 
shallow rule of thumb tests, substituting in their stead a judicial sorting and weighing 
of the significant factors in each case. Such respect might be warranted if each factor 
was given equal weight by each court. Patently, such are not the facts of life in an 
adversary system. 

It is submitted that factors (a) and (b) are entitled to considerably more weight 
than some of those later mentioned; (a) and (b) are general codifications of the common 
law “control” and “independent calling” tests, whereas the following eight points are 
evidentiary facts supporting or rebutting the two primary factors. Issue might be taken 
between the respective probative values of any two of the ten considerations. Does the 
fact that considerable skill is required on the part of the contractor outweigh the fact 
that the parties thought they were creating a master-servant relationship or the fact 
that the employer supplied the tools? 

The section 220 tests do have value as a comprehensive composite of the factors con- 
sidered determinative in employment situations by various courts, but as such only 
serve to point up the trouble courts have had in working out this problem. By providing 
so many factors of unknown weight, section 220 tends to aggravate the present situation 
where courts in different jurisdictions or the same court at different times may reach a 
contrary result on apparently identical fact patterns.44 Needless to say, such incon- 
sistencies precipitate concern in the practicing attorney called upon to predict how 
the courts will regard a certain employment situation on a given day. 


Proposed Test 


Admittedly, no single test can solve all of the cases in such a “fact-centered” area as 
independent contractor. It is submitted, however, that the key to ascertaining the status 
of a particular party in a given employment situation lies in an analysis of that party's 
work itself. Is he in business for himself, looking to the whole community as a market 
for his services; or does he derive his livelihood primarily from the exploitation of his 
energies and talents by a single person or company so that on the total picture it could 
be fairly said he was “working for” such other person or company. In the great majority 
of cases the answer to this simple question will identify the true independent contractor 
whose employee rightfully should insulate his employer from tort liability. 


LIMITATIONS ON THE EXCEPTION 


The determination that one is an independent contractor does not automatically free 
the employer from liability in all cases. The immunity afforded by the independent 
contractor was not in force but fifty years before the landmark decision in Bower v. 
Peate*® removed the insulation in contracts involving inherently dangerous activities. 


48 RESTATEMENT ae ag egg pan0(s) 9 1S). 
“4 Compare ond v. ton, 144 Kan. » 58 P.2d 1116 (1936), with Martin v. Wichita Cab Co., 161 


‘om: Richm 
Kan. 510, 170 P.2d 147 (1946). In both cases the problem was the employment status of taxi drivers of the 
Wichita Cab Company. the first case the ay 4 were nage to be servants, whereas on the same general 
case. 


f found independent contractors 
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The Bower case followed by only eight years the famous Fletcher v. Rylands** decision 
announcing the rule of absolute liability for the maintenance of inherently dangerous 
instrumentalities. Bower apparently borrowed the absolute liability idea, limiting its 
application to certain details of the work, but in the process expanding the concept to 
include all transactions where harm to third parties was reasonably foreseeable. The 
result of this decision is to place on the employer an inalienable duty of care when the 
work to be done involves a foreseeable danger to third persons.47 The modern tendency 
to expand the scope of activity considered inherently dangerous has had the natural 
effect of lessening the stature of the contractor exception. 

Another condition which has further restricted the employer’s immunity is the some- 
times requirement that the employer must use care in selecting a competent contractor.*8 
Attempts to extend this “condition” to demand financial responsibility as one element 
of competency have been generally unsuccessful,*® although lack of both skill and 
financial standing are strong evidence of a “dummy” contractor. 

It is taken for granted that one cannot avoid liability for a criminal act by hiring 
another to do that act for him. The same type of rule is applied when the specific job 
for which the contractor is hired is a negligent act in itself.5° If the plans or tools which 
the master provides are faulty, he cannot avoid liability to third parties by showing an 
independent contractor did the actual work.54 

Liability for statuatory duties to the public, such as those created by a public franchise, 
cannot be delegated to an independent contractor successfully.52 The same is true of 
nonstatutory affirmative duties to a third party.5? A true independent contractor may 
become a servant by estoppel if the representations and conduct of the employer hold 
him out to the public as a servant and a third party relies on such holding out to his 
detriment.54 

The independent contractor-servant distinction has suffered its greatest liberalization 
in the interior employer-employee relationships involved in the growing volume of 
social and labor legislation. Although some acts contain their own definitions expressly 
proscribing the common law varieties of hire, the employment terms of most acts are 
ambiguous requiring judicial interpretation. At first the courts relied on the distinctions 
drawn where a third party was the injured plaintiff, but more recently the independent 
contractor rule has been liberalized practically out of existence in this area.55 Workmen’s 
compensation statutes even include a provision making the employer liable for the 
injuries of the independent contractor’s employees if the work contracted is an integral 
part of the principal’s business.¢ 


[1868] L.R. 3 H.L. 330. 

a rg =. i-~ § Soa S. F. R.R. v. Madden, 77 Kan. 80, 93 Pac. 586 (1908); cf. Chute v. Moeser, 77 Kan. 706, 

ac. 

48 See Norwalk Gaslight Co. v. Borough of Norwalk. 63 Conn. 499, 28 Atl, (32 40 (1693). where the defendant 
employer of an inexperienced contractor was said to be liable not only “ in knowin; loying incompetent 
contractors, but also in failing to exercise due and reasonable care to select a. as were oly om a and competent.” 

9In Lawrence v. Shipman, 39 Conn. 586 (1873), the court — bg g wd a contention that to avail 
oneself of the independent contractor’s tion it is necessary to a financially responsible contractor. 

5 See Mall v. C. & W. Rural Elec. Co-op. Ass’n, 168 Kan. 518, 213. Pod ‘093 (1950), where the use of an 
independent contractor did not enable the defendant electric co-operative to avoid liability where the act 
988 (1800) a wrong to the plaintiff. Cf. Chicago, Kan. & W. R.R. v. Watkins, 43 . 50, 22 Pac. 

See Board of Comm’rs v. Vickers, pert im 3 8 Ly 5 Ne fh. ( 1900), where the liability for in due 
“te a defective County, was placed on the con‘ furnished the ae were ym 
not Brewer v. Kansas Elec. Power "Co, 148. Ken. 4 “34° 8 83 I a co sb ad 
pape za Chicago, Kan. & W. R.R. v. Watkins, 43 Kan. 50, 22 Pac. 985 (1890 
aaa tal waters o- 90 N.H. 167, 5 A.2d 667 (1939); Santise v. Martins, Inc., 258 App. Div. 663, 
“ir N.Y.S 741 (194 


“or See, 109 Kan. 619, 201 fee. ad pent ome with Evans v. Board of Educ., 178 Kan. 275, 
o4'P od 1008 1068 (1955), and Davis v. Julian, 15 87 P.2d 745 (1940). 
o See Rion G.S. 1949, 44-503. a ares bem ae to time been uncertain as to the corrclation between 
the statute’s “subcontractor” and the common law inde ent contractor. C Williams v. Cities 
Gas Co., 139 Kan. 166, 30 P.2d 97 (1934), with Lessley v. Kansas Power a Light Co., 171 Kan. 197, soa 
pi gd 230 pb nal The chief — — under statutes of ony —s is at constitutes a ocpareat 
» yomenes os trade. re Baily v. Mosby Hotel Co., 160 Kan. 258, 160 P.2d ta 
(leds), he v. hell Petroleum 147 Kan. 227, rs P.2d Boo (1938); Purkable v. Greenland Oil 
3 Kan. 720° 253 Pac. 219 (192) * 
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CONCLUSION 


If one accepts the rule of respondeat superior as both a social necessity and legal reality, 
then some allowance must be made for the skilled enterpriser whose services are sought 
only for transactions limited in scope and duration. The recognition of this special class 
of worker is justified by his natural independence from outside control, his value to the 
efficient operation of an industrialized culture, his strategic position to foresee and shift 
the risks of a particular activity, and the increased public safety which his skill affords. 
It is unsound in either a law or a lay sense to allow this individualist to pass from the 
scene in favor of a totally “servant” class. 
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SALES—IMPLIED WARRANTY OF FITNESS—DEFENSE OF 
ALLERGY AS APPLIED IN KANSAS 


By Martin Upvecrarr, L. 4 


The plaintiff bought a pair of gloves from the defendant and wore the gloves out of 
the store. In about two hours the plaintiff did not seem to feel well. She removed the 
gloves and found that her hands had turned blue. A doctor testified that not more than 
one in a million persons would have been affected in this way because the plaintiff had 
a rare allergy and an unusual sensitivity to something in the gloves. The court held that 
implied warranties do not extend to injuries caused by particular idiosyncrasies or physical 
conditions of a user which are not reasonably foreseeable. Ray v. J. C. Penney Company, 
274 F. 2d 519 (10th Cir. 1959). 

It was held that the following instructions given to the jury were correct: 


“You are instructed that warranties do not extend to injuries caused by peculiar 
idiosyncrasies or physical condition of a user which are not reasonably foreseeable. 
“The law requires a person to reasonably guard against probabilities, and one 
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who sells a product on the market, knowing that some unknown few, not in an 
identifiable class which could be effectively warmed, may suffer allergic reactions 
. other isolated injuries not common to ordinary or normal persons, need not 
nd in damages. 
If you find that the plaintiff's injury was an isolated instance to an unusually 
scacniilliie individual then you must find for the defendant.” 


Is this instruction in direct conflict with Graham v. Bottenfields, Inc.,1 Simmons v. 
Wichita Coca-Cola Bottling Co.,2 and Cemes v. Pittsburg Coca-Cola Bottling Co.,’ as 
plaintiff insists? In the Graham‘ case the plaintiff was injured by a hair preparation 
and it was held that the manufacturer, jobber, or distributor who sells the preparation 
impliedly warrants that it is free from any deleterious or harmful substances which would 
result in injury to the normal user. 

In the Simmons case, a bottle of coca-cola was contaminated and resulted in sickness 
to the plaintiff. The court there again said that the manufacturer, intermediate handler 
or retailer warrants that such food or beverage will cause no harmful effects because 
of deleterious matter therein. The basis of liability is public policy for the protection of 
the people. The court also said that the manufacturer’s negligence was not an issue and 
therefore due care exercised in processing and bottling of the beverage could not be 
shown. Thus it again may be seen that this case has no bearing on the instructions given 
in the principal case. 

The Cernes® case states the same rule as mentioned above in the Simmons case. The 
facts of the two cases are almost the same: In neither case was it said that there would 
be liability from drinking a wholesome bottle of coca-cola, free from foreign substances, 
merely because of a rare form of allergy the consumer had which made him allergic to 
wholesome coca-cola. In order for the above cases to be in conflict with the instructions 
given in the Ray’ case, the above rule would have to be found in the above mentioned 
cases. In none of the cases may such a rule be found. 

However, in Massachusetts there are a substantial number of decisions with which 
to compare the holding in our principal Ray case with respect to allergy and implied 
warranty. In Flynn v. Bedell Co.,8 the plaintiff was injured by a fur collar because of 
the dye used in its manufacture. The court held for the plaintiff, saying the “particular 
‘defect’ which injured the plaintiff would have similarly injured any normal person.”® 
But the court in its decision also stated that, “It well may be that the scope of an 
implied warranty of fitness does not extend to fitness in respect of matters wholly un- 
known to the dealer and peculiar to the individual buyer . . . . Where there is no evi- 
dence of any intrinsically unhealthful feature in a fur, but only that the buyer is consti- 
tutionally unable to wear the fur . . . because of a supersensitive skin, the warranty of 
fitness presumably does not apply.”1° This does not mean that if an allergy exists, it 
will be a complete defense no matter if the allergy is the principal cause of the injury 
or not. But rather in such a case where the allergy merely adds to the injury, the allergy 
will only be allowed to be used by the defendant in mitigation of damages." 

Then in the case of Bianchi v. Denholm & McKay Co.!2 the defense of allergy was 
overcome. Plaintiff suffered a skin rash caused by an analine dye derivative used in 
a face powder she had bought. This dye was found to be safe for the average person, 
but it was established that a certain minority would be affected by the dye. The court 
said that if a class of persons, though not the normal, would be affected, then whether 
or not the normal person would be a member of that class was immaterial and the pur- 


1176 Kan. 68, 269 P. 2d 413 (1954). 

2181 Kan. 35, 309 P. 2d 633 (1957). 

8183 Kan. 758, 332 P. 2d 258 (1958) 

¢ Supra Note 1 

5 Supra Note 2 

® Supra —. . 

Ray v. J.C ee’ Ci ane 3) aaa 519 (10th Cir. 1959). 

8 242 Mass. 480.1: 138. NE 35 


® Id. at 454, 136 N 

10 Id. at 453, 136 NE; ot 383, 

11 Smith v. Denholm & McKay 288 Mass. 234, 192 N.E. 631 (1934). 
19 302 Mass. 469, 19 N.E. 2d BOT P2193 
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chaser could recover. This case seems to be trying to establish a definite rule in the 
warranty-allergy problem, a rule which would negate the defense of allergy when a 
definite class of persons could be established who would be affected by the product, 
even though this class could not be included with those recognized as normal. 

But later Massachusetts cases seem to have ignored and over-ruled the decision in 
the Bianchi!* case by citing the rule as laid down in the dicta of the Flynn! case, that 
an allergy would preclude the recovery on breach of warranty unless the plaintiff could 
have shown injury to a normal buyer.!® It might also be observed that a chemical 
analysis of the product involved in the Bianchi case was introduced into evidence, while 
in the cases contrary to the Bianchi case no chemical analysis appeared to be introduced. 

Therefore in Massachusetts we have what appears to be the majority rule as set out 
first in the dicta of the Flynn’¢ case and later followed by a majority of the Massachusetts 
cases. This so called majority rule may also be found in other jurisdictions.17 But the 
minority rule as set out by the Massachusetts court in the Bianchi!® case has its support 
in other jurisdictions also.1® Thus it can be seen from the above examples that there 
is a divergence of opinion in different jurisdictions, some agreeing with the majority 
rule as pointed out by the Flynn case in Massachusetts, and other jurisdictions agreeing 
with the minority rule as pointed out by the Bianchi case in Massachusetts. 

In the principal case, Ray v. J. C. Penney Co., which is a United States Court of 
Appeals, Tenth Circuit case, the court stated the Kansas law as applied to this subject 


is: . in absence of a specific pronouncement by the Kansas courts to the contrary 
eas "20 Therefore what course will the Kansas court follow? It would seem that the 
majority rule is adopted by the 10th Circuit in applying Kansas law: “. . . warranties do 


not extend to injuries caused by peculiar idiosyncrasies or physical conditions of a user 
which are not reasonably foreseeable.”2! But it might also be implied from the second 
paragraph in the instructions approved by this court,?2 that if some identifiable class 
could be shown by the plaintiff, who could be injured by the use of the product, then 
it would be the duty of the defendant to warn of this known danger because of the risk 
of being held liable therefor. If this interpretation of the court’s instruction is correct, 
then it could be said that the court is expressing the minority view as stated in the 
Bianchi case in Massachusetts. 

A case which contains an extensive discussion of the allergic or unusually susceptible 
plaintiff as a class of people is Merrill v. Beaute Vues Corp.?* The court there says, “If 
the law is to keep apace of the socialistic problems wrought by science and technology, 
it is high time for the courts to also recognize the allergic or unusually susceptible as 
members of a legally identifiable class, to whom the law will extend its protection in 
warranty and in tort, and not as isolated individuals of whom the law takes no account.”24 


18 Ibid. 

144 Supra Note 8. 

15 Payne v. R. H. White Co., 314 Mass. °, 49 N.E. 2d 425 (1943). The court here stated “‘. _- oe ee 
must show that the dress was unfit to be worn by a bi hgend pam, 2 aed can not recover b erely showing 
| oy it was unfit for her or for some unusuall: Supra at 65, 4 E. 94 at 426. 


ee also Lon: go 0 v. Torraine ron Inc., 319 Mass. 690 600. 6 Be NE 3d 793 (1 (1946); Graham v. Jordin Marsh Co., 
Si0 Mess 787 67 NE. Dd 404 (1946). 
Ps Ben" 4~ z Mitchell Co., 136 Me. 118, court, 
oss v. Porteous, & Braun e. 3 A. 2d 650 (1939). Here it is stated b 
- in the sale of wearing a arel, if the the article could be wom by any nonmel ‘perso, without harm, and 
injury is suffered b the purchrser onl: -g npr of a ee e skin, there is no breach - the implied 
warranty of reason: 1d Hines of the poco Supra at 122, 3 A. Sd at O68 ee also Barrett 
v. S. S. iia dt iba Super. 516, 198 502 (1941); Stanton v. Scars Roebuck & Cor 312 Ill. App. 


2 Supra Note 1 
vs Adams Hat Store Inc., pA. 21, 4 A. 2d 73 (1939). The court said, “The mere fact that 
a small proportion of ose who use a certain article w er injuries by reason of such use does 


not hodien the vendor from liab: under the implied warranty created by the statute; otherwise, in every 

fe gh Dim hg ee he oe of an imp! warran' ot, evan eaeter Supra at 38, 4.4. 2d at 78 

w or Ww Z a pare user. uy at 2d at 75. 

og Fag nt Fad Sun Ray Drug re, would be 478 52 A. 8 686 (1 “ 
2 274 F. 2d at 522. 
21 274 F, 2d at 521. 


23 Thid. 
2235 F. 2d 893 (10th Cir. 1956). 
% Id. at 899. (The statement was made in a concurring opinion.) 

















438 The JourNAL 


The court seems to be pointing out the growing need for a recognition by the courts 
of the rights of an “allergic class.” 

If the implication in the principal Ray case is that the Kansas court might recognize 
a certain minority, “allergic class” of persons, when and if such a case is presented 
squarely before the court, the following is suggested as procedure for the plaintiff: 
(1) A chemical analysis should be procured in order to show the components of the 
product which caused the injury complained. (2) By expert medical testimony it should 
be shown which component or components in the product caused the plaintiff's injury. 
(3) Then by other medical or statistical material it should be shown that even though 
the normal buyer would not be affected by the components jn the product, that this 
plaintiff is a person of a definite class who would be affected by the product. By this 
method a distinction can be drawn between the allergy which might only occur in one 
in a million persons and the allergy which is prevalent in a certain class of individuals. 
This class of persons should be recognized by the manufacturer and warned of the 
danger in the product to them. 
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WORDS OF APPRECIATION 


By Donaup W. MEEKER, Editor-in-Chief 
University of Kansas Law Review 


“, . » Thank you for the consideration you have shown me during my tenure as 
Editor-in-Chief of the Kansas Law Review, especially the help you gave me in securing 
awards for our writing contest. It has been a pleasure corresponding with you, and 
I hope that we shall meet in the near future.” 


MORE WORDS OF APPRECIATION 


By Mrixton E. Moskau, Assistant Director 
American Bar Association Traffic Court Program 


“, . . Mr. Economos, Director of the Traffic Court Program and myself thank you 
very much for inserting the article relative to the American Bar Association’s traffic 
court study in the Journal.” (See February 1960 Journal, page 301.) 


WIDER USE OF SCIENTIFIC TECHNIQUES IN LEGAL WORLD URGED 


By Society For ADVANCEMENT OF MANAGEMENT 
74 Fifth Avenue, New York 11, New York 


The legal profession has been urged to make use of automatic data processing, 
operations research, and other modern-day management aids, in a recent magazine 
article by Willard C. Unkenholz, a Maryland attorney. 

Writing in the May, 1960 issue of Advanced Management, monthly publication 
of the Society for Advancement of Management, Unkenholz contends that “All segments 
of the legal world can apply techniques to a greater or lesser degree to attempt to 
collapse legal lead time that have already been applied in other fields to cut lead time.” 
(Lead time is defined by Unkenholz as the time between initiation of an action and 
its completion.) “These techniques,” he continues, “range all the way from simplification 
of procedures and forms in the law office to the application of operations research and 
automatic data processing to a whole field of law.” 

Citing a recent project undertaken by a midwestern university which will enable 
an entire year’s metallurgical literature in abstract form to be searched in six minutes, 
Unkenholz asks: “Is it less important that a similarly thorough and rapid search be 
available to all lawyers of the interpretative pronouncements set forth in the rulings of 
the Bureau of Internal Revenue?” 

“The need,” he continues, “is not just for legal spearheads, but for a widespread, 
across-the-board effort in every aspect of the law and legal administration and by every 
element of the legal profession. Research and development is a major, full-time, suitably- 
funded function of the scientific and technological world. The cost has been tremendous 
in manpower, materials and money. However, scientific progress has been commensurate 
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with the cost. Appropriately financed and permanently staffed programs need to be 
pursued if legal lead time is to be collapsed—and it must be collapsed.” 


ANONYMOUS PETITION 


EDITOR’S NOTE: There are some refreshing moments in law practice routine, as may 
be apparent from preliminary drafts of petitions arising from situations which are 
beyond the control of attorneys who must advise their prospective clients who are 
about to embark or have embarked upon the unchartered sea of matrimony. Illus- 
trative of this is the following PETITION, which resulted from a set of facts. Because 
this case has not as yet reached its final anticipated laborious conclusion, references 
to dates, amounts, file number and names of lawyers and others involved must be 
omitted.—F.C. 


Ae Comes now the plaintiff and for her cause of action the defendant, states and 
eges: 

2. Plaintiff is a resident of Defendant is a resident of -.--.. , doing 
business at all times material to this lawsuit as — , Soliciting business from, and 
representing himself to the general public as a competent and capable jeweler. 

3. On or about —__. .., plaintiff in reliance upon defendant's representations that 
he would see to its skilled and careful repair, plaintiff left the following item with de- 
fendant for repairs, to-wit: 

The diamond engagement ring of plaintiff containing one center diamond of 
1.38 carat, and two side diamonds of .04 carat each which ring was 14 carat 
gold, with said diamonds graded flawless blue white and mounted in a white 


gold mounting. 
4. Plaintiff received said engagement ring in ___._. and said ring was remounted 
as above described at considerable expense to plaintiff in —— in order to match 


plaintiffs wedding ring and provide plaintiff a perfectly matched set of engagement 
and wedding rings. Said engagement ring is therefore not replaceable, has great senti- 
mental and emotional value and, additionally, a unique and peculiar value to plaintiff 
alone in that said engagement ring constitutes part of said matching ring set. 

5. On or about .., plaintiff made demand upon defendant for said described 
engagement ring (offering to pay defendant the reasonable value of repair services 
thereon), but defendant refused to deliver said ring, has since refused and continues 
to refuse to deliver the same acknowledging that said engagement ring has been lost. 

6. Loss of said engagement ring, and refusal to return same to this plaintiff occurs 
through no fault of this plaintiff, but to the contrary, defendant’s negligence is the direct 
and proximate cause of the said loss. 

7. Because of defendant’s said negligence, plaintiff has been damaged in the amount 
of the reasonable replacement value of the said engagement ring, to-wit: the sum of 
as , and has additionally suffered special damages in the loss of plaintiff's en- 
gagement ring in terms of the great sentimental value which this particular ring has 
to plaintiff for which a proper measure of damages would be $_. .. as well as 
further additional special damages in the sum of $_____. resulting from breaking 
the said irreplaceable perfectly matched set of engagement and wedding rings. 

8. As the further result of defendant’s negligence this plaintiff has suffered numerous 
and sundry other agonies, to-wit: 

(a) Plaintiff has been subjected to the ridicule and obstreperous vituperations of 
rd close and intimate friends who make fun of plaintiff for having a naked left third 
inger; 

(b) Plaintiff's left third finger being exposed as it is in full constantly to the elements 
has resulted directly in plaintiff catching frequent colds and being in ill health; 

(c) Plaintiff breaks out in a cold sweat whenever plaintiff is exposed to the sight 
of other engagement rings on other left third fingers, which physiological anomaly has 
resulted in quadrupling plaintiff's deodorant bills; 
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(d) Plaintiff has suffered several miscarriages since the loss of the said ring, plain- 
tiff’s blood count has dropped, she is subject to hives, the vapors, the gout and temper 
tantrums at inopportune times. 

(e) Plaintiff is publicly lampooned by the general community for her stupidity in 
entrusting said ring to the defendant known generally to be an incompetent oaf, buffoon 
and bucolic non-entity in and about the community. 

(f) Plaintiff undergoes frequent spells of diarrhea, shortage of breath and uncon- 
trollable urges stemming from loss of said ring the manifestation of which urges have 
driven the plaintiff to embarrassing and humiliating acts with wild animals. 

WHEREFORE, PLAINTIFF PRAYS JUDGMENT AGAINST DEFENDANT AS 
FOLLOWS: 

1. For the fair and reasonable value of said engagement ring in the amount of 


2. Special damages in the amount of $_____.._. as reasonable compensation for the 
sentimental value attending the loss of said engagement ring. 
3. Special damages in the amount of $....... as compensation for breaking said 


irreplaceable perfectly matched set of engagement and wedding rings. 
4, For the court costs herein. 
5. For such other relief as to the court seems just and proper. 
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BOOK REVIEWS 


PROFESSIONAL NEGLIGENCE. Edited by Thomas G. Roady, Jr., and William R. Ander- 
sen. What constitutes negligence in the performance of professional skills and the 
practitioner’s tort liability for professional negligence is a problem of growing concern 
in a number of professions. While the problem is of obvious and dramatic significance 
in the medical profession, the possibility of liability for professional negligence cannot 
be ignored by practitioners in many other professions—attorneys, insurance brokers and 
agents, abstracters, accountants, teachers, pharmacists, funeral directors, architects, and 
engineers. . 

Here for the first time in a single volume are gathered together detailed treatments 
of tort liability for negligence in all these fields. The unique research and reference 
advantages of such a combination of materials will be apparent to every practitioner. 
In the counseling of professional clients as well as in the trial of professional negligence 
cases, this single fully indexed volume will prove a useful and convenient tool. Beyond 
this, the comparison of the law and practice in actions for negligence in the respective 
professions casts light on the general and difficult problem of defining the standard of 
care which may be expected of persons with special skills, and on the distinctive problem 
of securing proof of breach of the standard in a professional negligence action. 

In addition to discussions of the law of professional negligence, this book also deals 
with: the preparation and trial of professional negligence cases; the problem of insuring 
against liability for professional negligence; the ethical problems involved in the pro- 
fessional negligence action; and developments in the English law of professional 
negligence. 

In the concluding paragraph of his “Foreword” to this book, John W. Wade of 
Vanderbilt University states: “The time for the appearance of this volume is most 
propitious. Interest in so-called malpractice litigation is widespread among doctors. 
Negligence actions against members of the profession are greatly increasing in numbers, 
and the size of many of the recent verdicts is also giving concern. Writing on the subject 
has become rather common, much of it fairly partisan in nature. There has been a need 
for a careful, scholarly and balanced treatment of the subject—a treatment placed in 
proper perspective by corresponding treatments of the other professions for comparison 
purposes. A similar growth in litigation has been observable in most of the other 
professions, though it has not been as extensive as in the medical profession. Interest 
in the subject of professional liability has been manifest both on the part of the members 
of the other professions and on the part of persons who deal with them regularly. Lawyers 
will find the studies in this volume not merely interesting but also immediately and dis- 
tinctly useful. I predict that this volume will initiate a trend which will produce more 
treatments of the general subject of professional tort liability.” 

The book consists of about 360 pages. List price $10.00. Prepublication price $7.50 
from your bookseller. Published by Vanderbilt Univeristy Press, Nashville 5, Tennessee. 


PREPARATION OF LEASES (Revised Edition). Every lawyer who represents landlords 
or tenants will find a wealth of practical suggestions in the new, expanded edition of 
“Preparation of Leases” (185 pp.), just issued by the Practising Law Institute. Written 
by Milton R. Friedman of the New York City firm of Parker, Duryee, Benjamin, Zunino 
& Malone the monograph covers in comprehensive detail all types of urban leases. Mr. 
Friedman, a leading authority on real estate law, is a frequent lecturer to legal and 
business groups. He is the author of the textbook “Contracts and Conveyances of Real 
Property,” and numerous Law Review articles. 

The discussion of percentage leases has been considerably expanded in this new 
edition and includes many helpful guides to drafting leases which meet clients’ individual 
requirements. A full appendix lists percentage lease rates for every kind of commercial 
tenant, in various areas. The author points out that high-volume tenants like super- 
markets pay a very low percentage rent, usually about 1-1% per cent. However, most 
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supermarkets also sell items on which there is a big mark-up, such as cosmetics and 
household goods. The percentage rent on these items would be much higher if sold 
by another type of tenant (a cosmetic store would pay from 8-10 per cent). Unless 
varying percentages are used, the landlord may wish to restrict the amount of space 
that can be used by the supermarket to sell non-food merchandise. 

Landlord’s counsel should also consider the profits from a subtenant or concessionaire, 
such as a popcorn vendor in the lobby of a movie theatre. Tenant’s counsel may seek 
to exclude from the accounting items on which there is little or no profit. Examples 
which the author cites are “loss leaders” in chain grocery stores, minor services like 
repairs or alterations of merchandise sold, income from public telephones or juke boxes. 

The handbook covers condemnation in detail. The value of a lease in condemned 
premises is the difference between present rental value and the rent reserved for the 
unexpired term, plus renewal rights. The tenant’s claim for compensation is against 
the entire award and has priority over the landlord’s claim. Thus, if the tenant holds 
a long-term lease and rental values have risen, his claim might consume the whole 
award, leaving the landlord without either property or compensation. The author notes 
that this result is usually barred in landlords’ lease forms by a clause terminating it in 
the event of condemnation or sale in lieu of condemnation. 

Notable among the other topics discussed in this valuable monograph are shopping 
center leases, leasehold mortgages, subtenancies, landlord’s exculpatory clauses, renewa! 
privileges, security deposit, holdover, modification of lease, default and forfeiture and 
tenant’s option to buy. 

“Preparation of Leases,” priced at $2.50, may be ordered from the Practising Law 
Institute at 20 Vesey Street, New York 7, New York. In accordance with the policy of 
the Institute, all purchases are subject to a 10-day approval period. A leader in post- 
admission legal education, the Institute has distributed almost 2,000,000 monographs 
to date. Its complete publication list of over 85 titles in every field of legal work is 
available upon request. 
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Wayne Scott came out of three years of 
service to go back with Ascough, Bausch, 
Johnson and O’Brien of Topeka. 

Another good looking young prospect is 
with Joe Putt and Bill Treadway in the 
Santa Fe legal department. His name is 
Walton. I was too busy selling Joe Putt a 
law book, and neglected to get his given 
name. 

Chick Tillotson of Norton is running for 
the legislature from his district, Bill Ryan 
for the senate, Keith Sebelius for congress, 
and George Nellans for county attorney. 
Earle Brehmer is the only one not running 
for something—maybe Earle has caught it, 
I don’t know. 

Hill City has a new courthouse that will 
add dignity and convenience to the bar 
as well as the county. It is a nice looking 
building, spread out on one floor and in- 
cased in glass. It is modern throughout. 
Reflected on George Wingerson, too. He 
had his coat on. 

Stan Krysl of Stockton told me he 
learned about law books from me, and 
that he knew too much now. I still don’t 
know what he meant, and have no way to 
figure out how much he learned. 

The Northwestern Bar Association is 
meeting at Phillipsburg May 21, and the 
executive council is now in session. Norm 
Jeter, Forest Brown, Tom Lillard and Dal-~° 
las Cordill all look like they're full of busi- 


ness. If the rain doesn’t stop, the council 
and I may be the only ones present. 

Don Noah has gotten ground floor 
minded. He bought a building on the 
street a block south of his present location 
in Beloit, and is remodeling an office which 
he hopes to be in by June 1. 

Bill Gossage of Hutchinson is the Re- 
publican candidate for county attorney, 
being opposed by Mike Chalfant as the 
Democratic contender. I don’t think Mike 
has any opposition in the primary, nor does 
Bill. 


Pat Thiessen is quitting the law business 
to go into another line. I don’t know just 
what line it is, but I know Pat will make 
good. He leaves the office of Reno county 
attorney the first of the year. 

Joe Putt, general attorney for the Santa 
Fe at Topeka, spent six weeks at home with 
a virus infection in his lung. He had quite 
a siege of it, but is out now and back at the 
Office. 

Corwin Spencer from Oakley made the 
Northwest Bar, with a revision of the bar 
fee schedule. I think it was adopted. 

Rex Lafferty went to Topeka Monday, 
April 4 to sit in and help try a case in the 
supreme court, had a heart flare-up, and 
was hospitalized in Topeka for a day or so. 
I think he is out and back home again now. 

Fredonia is building a new courthouse. 
From the frame and superstructure it looks 
like one of those new stone and glass build- 
ings. The new structure is being built 
around the old courthouse, which will be 
razed and parking facilities made. Looks 
like Fredonia is growing. 

Columbia, Markham and Smith of Par- 
sons have a newly-remodeled ground floor 
location, with all the new and orderly 
accouterments. I spent the evening with 
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Elmer and Irma Columbia out at the house. 
I had a very delightful time, and thanks 
again, folks. 

Bill and Mrs. Ong have a dual and 
double capacity for work. Bill is practicing 
law, and Mrs. Ong is counting noses—with 
the help of several field men. She is the 
census taker supervisor. 

Jack Goodrich and Glenn Jones are talk- 
ing about a new office, one to be taken by 
several tenants besides the lawyers, on the 
street east of the Parsonian Hotel in Par- 
sons. Jack told me about it. The project 
is still cooking. Plans will be ready about 
May 1. 

Jim Phillips of Parsons is moving to 
Wichita, so I am told, to go into an office 
there. Jim has a state job that takes him 
to Wichita and keeps him there a good 
portion of the time. 

I saw Jim Shaw of Galena at Columbus. 
Back about two years ago I reported that 
Jim had an auto accident which paralyzed 
him from the neck down. After so long a 
time, he has effected a partial recovery so 
he gets around, with help, to such an ex- 
tent that he can discharge his studies as 
county attorney and is a candidate for re- 
election, apparently with no opposition. 
Jim says he will walk again. With his de- 
termination, he probably will. 

Leo Armstrong is back home again after 
a couple of months in California. He says 
Columbus looks good, and he is glad to be 
back. A couple of new banks are going up 
on opposite corners. I don’t know whether 
Leo’s return had anything to do with this 
or not—could be. Anyhow, after the heart 
flare-up he is back on the job again. 

For the S.0.A.B.’s—there is just one new 
one coming in. An old one fell by the way- 
side. Off the waiting list comes a new one, 
to bring the membership up to bylaw regu- 
lations, 125. 

Joe French of Topeka is a candidate for 
Shawnee county commissioner on the Re- 
publican ticket. I assume Joe will have 
opposition on his slate. 

Ray Stewart of Topeka is a candidate 
for county attorney on the Republican 
ticket subject to the August primaries. I 
think he has opposition, but at the moment 
I can’t remember. 

Ed Converse is leaving for Washington 
to become labor counsel for a shipping or- 
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ganization. I am not sure what the ship- 
ping organization is. 

Ralph Skoog is a candidate on the Re- 
publican slate for representative from the 
32nd district, which comprises the west 
side of Topeka. I assume there is opposi- 
tion to all of the above candidates, but 
I don’t think the other candidates are 
lawyers. 

Lloyd Alvey has opened an office over 
in Argentine, along with his duties as 
justice of the peace. I haven’t been over 
yet to see his office, but I will in due time. 

Roscoe Austin is a newcomer to Wichita, 
and is associated with Woodard, Woodard 
and Watson at 609 North Main. 

Bill Timmerman has left Arn and Mullins 
to go on his own. He is sharing office 
space with Lee Garrett and George Mc- 
Carthy at 1029 Beacon Building. 

Mrs. Jessie Nye Warren, the first woman 
lawyer to graduate from Washburn, has 
been elected president of the Harvey Coun- 
ty Bar Association. She also inherits the 
additional burden of helping entertain the 
Central Kansas Bar Association at the sum- 
mer meeting May 28. 

MacDonald and Anderson of McPherson 
have divorced each other after some 16 
years as partners. Russ is going to Em- 
poria, with his father and brother, to get 
into the feed lot business, which, from what 
I hear, has gotten to be “big business.” 
Russ resigned as city attorney, Jack Bowker 
going in in his place. 

Roger Lovett has moved up into a new 
section of McPherson, the 700 block of 
North Main. A new group of ground floor 
offices have been built. Looks like a motel. 
Nifty looking offices. It is all right. 

Lee Vaughan of Williamson, Cubbison 
and Vaughan at Kansas City died March 3 
with a heart condition he had had for some 
time. The firm had moved into new 
ground floor offices some five years ago. 
Lee didn’t get to enjoy the new office too 
long. 

Walter Patterson of Fort Scott had a 
siege in the hospital recently. I guess it 
was a close call. He had gotten out, but 
was not at the office as yet when I called 
sometime about March 1. 

Mary Larson, Jay Sullivan’s court re- 
porter of many years, was given an appre- 
ciation party early in the spring, and not 
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only was proclaimed the woman of the 
year, but received many accolades from the 
Bar for outstanding court services and de- 
votion to legal duty. I am happy for you, 
Mary, and let me join in wishing you all the 
good things. This at Emporia. 

Hall and Vaughan is one of the newer 
firms in Wichita, with offices at 316 Bitting 
Building. 

Ralph Foster has resigned from the 
Cooper, Esco, Cooper and Foster firm to 
open his own office in the Central Build- 
ing. Ralph seemed to be enthusiastic about 
the new office and the change. This at 
Wichita. 

Thad Hanna has moved from 251 North 
Market Street to the Bitting Building in 
Wichita. This move is not too recent—I 
think in March. 

I heard at the Northwest Bar Meeting 
May 21 that John Dawson of Topeka died 
about the same day Bill Jochems of Wichita 
died. I did not know of John Dawson’s 
death, but did know Bill Jochems had died. 
I don’t know of any two men any more be- 
loved and admired by the Kansas lawyers. 
They will be missed. ° 

C. L. Clark and wife, of Salina, went to 
Mexico in March. I haven’t seen C. L. 
since his return, but I did see Jim Mize and 
Tom Lillard at the Northwest Bar Meeting 
at Phillipsburg May 21. I thought they 
looked a little overworked. 

Bob Gowdy has come up with the Spen- 
cer Chemical Company of Kansas City. I 
understand he is assistant attorney, with 
offices in the Dwight Building. 

Hall Smith of Topeka went to Mexico 
for six weeks to take pictures (so he said). 
Hall is quite an amateur photographer, and 
enjoys hunting with a camera. 

Ed Wheeler is leaving Joe Putt and the 
Santa Fe to join forces with Bill Gray and 
the Bell Telephone organization. 

I wrote an article earlier saying John 
Morse and Bob Miller were fighting it out 
for the nomination for district judge— 
Harry Fisher’s place. I have heard rumors 
that Chuck Warren and Buford Shankel 
are opposing each other for the Democratic 
nomination as district judge. Chuck and 
Buford are Fort Scott boys, Jack Morse is 
from Mound City, and Bob Miller from 
Paola. 

Lasswell and Malone is another new 
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firm in Wichita, with offices out at 3159 
South Seneca. This is a new shopping 
center built very recently in a new neigh- 
borhood. 

Lilleston, Spradling, Gott, Stallwitz, and 
Hope have completely redone the office. 
The old office was completely gutted, and 
a new arrangement of rooms was fitted 
into the old space. It certainly shows the 
“old” versus the “new.” They have glass 
doors and all the new and modern appoint- 
ments that go along. 

Don Martin and Dick Coffelt have 
opened up in tandem—an office at Hays 
and one at Ellis. They opened about two 
weeks ago, and were just getting settled 
when I saw them. A couple of good boys 
—they should do well. 

Ed Larson is with Norman Jeter at Hays 
as of about March 15. Ed looked like a 
lawyer and acted like one. I am sure he 
will be one, and I, for one, welcome him 
to Western Kansas. 

In the previous issue I had Ivan Krug 
written as “Kreig.” This is another blooper, 
of which I make many. My apologies, 
Ivan. It won’t happen again. I hope La 
Crosse is good to you. 

Eddie Powers comes out for congress 
from the 2nd district. This makes two 
good lawyers as candidates, another one 
filling the job at the moment in the person 
of Newell George from Kansas City. 

Garner Shriver has announced from the 
fourth on the Republican ticket, along 
with Bill Robinson and Warner Moore on 


‘the Democratic ticket—all from Wichita. 


Business is picking up in the 4th district. 

Sammy Riggs and Ronald Kaarbo are 
dissolving their partnership at Liberal. 
Sammy is running for county judge, and 
at the moment is without opposition. Ron- 
ald will go it alone as of now. 

Howard Wilcox and Bob Newton an- 
nounce the formation of a partnership to 
be known as Wilcox and Newton. This at 
Anthony. 

Martin Hall is getting a new ground floor 
office at Harper in the general remodeling 
of the bank. This should be ready for oc- 
cupancy in the early fall. —_- 

Paul Wunsch and Charlie Stewart are, 
as this is written, in St. Louis buying fur- 
niture for the new office, which is just 
being completed and ready to move into. 

















Fred Hall got itchy again, and had to 
move. He is joining the firm of Wynan, 
Finell and Rothman at Beverly Hills, Cali- 
fornia, for the general law practice. 

Dick Hickey and Rex Neubauer moved 
over to make room for Keith Wilcox in a 
newly enlarged office with another secre- 
tary. This at Liberal. Dick is making a 
speech at the State Bar Meeting on office 
management, wherein and whereas he 
states that law books cost 42 cents less 
than office rent, per square foot, per year. 
The conclusion reached is usually deter- 
mined from the premise one starts. I will 
have to sit down with Dick and look at 
his slide rule—I think his terminals are 
corroded. 

I decided to go to Elkhart while in the 
general vicinity. (Vicinity in the great 
Southwest means anywhere within 70 
miles.) I learned something—when the 
law business is bad, you grab a Lions hat 
and sell brooms to the housewives. I 
couldn’t figure out what I saw—whether 
the lawyers there were helping the Lions 
Club, the school for the blind, or just out 
making a clean sweep. Anyhow, it pre- 
sents another angle. 

I saw Perle Frazee in Syracuse one day 
recently. I asked him what happened to 
Harry, his brother, whom I haven’t seen 
since he left the army after World War II. 
Perle said Andy Schoeppel got him a job 
on some commission or board in Washing- 
ton, D.C., on the theory that Andy thought 
one good turn deserves another. It might 
be wise to keep in touch with Harry. If 
you come home you may have some prac- 
tice before him. 

Leo Malloy died in Wichita about May 
10. Leo was the bigger end of the “Politics” 
team made famous by him and Max Hamil- 
ton at the Bar shows. 

Robert E. Breidenthal, a 1949 Wash- 
burn graduate, after several years with the 
government, has come back to Wichita to 
open a patent and trademark office in the 
Brown Building, as of about April 1. 

Dean Mathews is set up at Sedan in a 
new corner location overlooking the four 
main streets. He is redoing the office with 
what it takes to make it look nice—new 
furniture, drapes, etc. Looks like he might 
be the next county attorney. 

Jim and Jerry Foster, who descended on 
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Chanute about a year ago, have now gone 
to Pheonix, Arizona, and are connected 
with an insurance company. They left 
Chanute about February 1. 

Burney Dunham, district judge who 
lives at Chanute and presides both there 
and at Erie, is out after this year under the 
law. I don’t know what Burney will do. 
Were it me, I would practice, and I assume 
he will. Anyhow, George Donaldson is the 
Republican “announcee” at the moment. 

Jim DeCoursey is with the Rice-Mc- 
Dowell firm in Kansas City. Claude Rice 
told me of the connection a few days ago. 

Tom Finigan of Kansas City and his 
associates have acquired a building across 
the street from the courthouse. The ad- 
dress is 645 Ann. The building is being 
remodeled to accommodate a dozen law- 
yers. You didn’t say anything about a cen- 
tral library, Tom. I do think it would be 
nice. 

Dean Smith is the new boy with Al 
Kiesow in the Siebers Building at Kansas 
City. Al is Dean’s uncle by marriage. This 
is the complicated way to state it. I could 
do better if I tried. 

I went down to make the Crawford 
County annual party on the night of March 
5. They had some 75 in attendance, a 
good many from the surrounding territory. 
The usual good time was had by all, and 
the usual Crawford county hospitality 
abounded. 

Bill and Karl Grotheer of Pittsburg were 
called to Butte, Montana by the death of 
their mother. I know the Bar as a whole 
will sympathize with them in the loss of 
their mother. 

Herb Wilson of Salina, probate and 
juvenile court judge, is attending the con- 
vention of juvenile judges to be held at 
Detroit June 20-24. This is the annual 
meeting of all juvenile authorities over the 
country. 

Roy Fischbeck, formerly of Prairie Vil- 
lage, has gone down to El Dorado to cast 
his lot with McGinnis and McGinnis. Roy 
is a 1959 graduate of K.C.U., after spend- 
ing many years with the army engineers in 
the legal end of what they do. 

Judge Willard Benton died in his office 
while dictating to his reporter on Thurs- 
day, April 7. I had had lunch with him on 
Wednesday, April 6. He died sitting in 
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his chair. A great guy, a good lawyer, and 
an impartial judge. I am sorry to lose a 
friend. 

I knew Bob Pringle went with John Dean 
of Topeka about a year ago, but somehow 
it got away from me, and I neglected to 
mention it. Sorry, Bob. 

John B. Towner of Pittsburg is leaving 
the Keller-Wilbert firm to open on his own. 
John will have an office at 605% North 
Broadway in Pittsburg. Incidentally, he is 
a candidate for county attorney on the Re- 
publican ticket. 

Basil Kelsey died at his home in Ottawa 
May 22. Basil had been ailing for a couple 
of years. The ailment grew progressively 
worse. I am sorry to see Basil leave us. 

Bill Higgins has opened an office in the 
First National Bank Building at Wichita. 
He left P. K. Smith and Francis McMaster 
to open on his own. 

The Rice, Cowger and Copeland: firm 
of Topeka has taken Don Deam into the 
firm and Don Simon as an associate. As 
of April 1 the office is in the Columbian 
Building. 

Hart Workman is now associated with 
the Jake Dickinson firm in the New 
England Building at Topeka. 

Cecil Buckles, an old Kansas grad via 
Sinclair, now in Tulsa, has a son, Rodney 
Buckles, who has just come down through 
Oklahoma University to be appointed to 
the staff of Bob Rizley, U.S.D.A. at Tulsa. 
Bob was just beginning to work when I 


knew him at Guymon, Oklahoma. His 


father, Ross Rizley, is on the district court 
of Oklahoma and lives in Oklahoma City. 

A change in one of the Hutchinson offi- 
ces—Rauh, Thorne, and Robinson is the 
new style. John Robinson is police court 
prosecutor. 

Bob Coughlin of Paola died in Novem- 
ber of 1959. I didn’t know about it until 
now, hence the delay in reporting it. 

Another change in Wichita—Joe Red- 
mond, Kent Frizzell, and Jay Setter are in 
a three-way firm as listed. I think they 
have moved down to Joe Redmond’s new 
building at 619 West Douglas. 

Well, the state Bar goes into the books 
as another meeting well done and well at- 
tended. The character was no different 
from those that preceded it, except that 
the weather was ideal, the hotel most co- 
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operative, and Kansas City, Missouri was 
close by. However, I did meet a couple 
of Wyandotte county lawyers who have 
held the general reputation of being big 
time spenders. Rumor has it that one 
bought a half-pint of whiskey and took that 
home with him after the meeting. Doctor 
Ralph Emerson Duncan talked on proof of 
the “Fact and the Effect of Alcoholism” 
on Friday, May 6. I had several living ex- 
amples he might have used as Exhibit “A.” 

Bill Crews is another newcomer to Sa- 
lina, opening up in the suite occupied by 
Bill Norris and Bill Benz at 100 North 
Santa Fe. 

Tom Seed is now connected with the 
Veterans Administration out at the head- 
quarters at 5500 East Kellogg in Wichita. 

Pat Sargent of Wichita underwent sur- 
gery for an eye condition—cataract, I think 
it was. Anyhow, he is out and going again. 
Bob Nelson went to Barnes Hospital in 
St. Louis for a chest checkup. He is back 
again. Wilbur Jones had a hitch, likewise, 
and he is back. I know he is all right. He 
was at the state meeting. I haven't seen 
Ferd Evans and Ken Pringle, Jr., since 
they were admitted for hospitalization. I 
think they are out again as of now. 

Lew Cates has moved downstairs with 
Ora McClellan and associates—all still in 
the Bitting Building at Wichita. 

Howard Wilcox is the proud father of 
a baby boy—this at Anthony. I had about 
given up on Howard, but he bounced 
back and surprised me as well as his other 
friends. 

John DuMars was hospitalized, oper- 
ated, and came home doing fine until a 
blood clot hit him. He was buried about 
May 1. John had been around a long time, 
and had a varied career with railroad law. 

Vic Goering has opened a one-day-a- 
week law office at Pretty Prairie. I think 
he goes down from Hutchinson for the day. 

Charlie Brenneisen was hit in the head 
with a golf ball at the country club about 
May 15. He was hospitalized, and the case 
for a while gave grave cause of concern, but 
he bounced out of it and is back on the job 
of city attorney in Kansas City. 

John Kaster of Cunningham has the first 
76 volumes of Kansas Reports for sale, plus 
166, 167, and 168. He wants $75 for them. 




















Someone in a hurry buy these and fill the 
set up new from Topeka. 

Dwaine Phillips is now with Carson and 
Dear in the New Brotherhood Building at 
Kansas City, Kansas. 

Bob Creighton is with Forest Brown at 
Atwood. This is a new connection of some 
60 days ago. 

Arno Windscheffel had to hurry his wife 
from Smith Center to Kansas City the week 
of May 15. Mrs. Windscheffel got a blood 
contamination from weed killer or some 
other insecticide. She was not doing too 
well as this was written. Art and Ted Reli- 
han told me about the ailment, and both 
seemed quite concerned. 

Bob McClure and Dave Praeger, both 
of Topeka, flew up to the Northwestern 
Bar Association meeting at Phillipsburg 
Saturday, May 21. Each talked, Bob on 
Taxes and Dave on Court Trials in District 
Court. 

Frank Gaines is with Bob Munroe at 
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Augusta. Frank is a hand-down from 
Washburn as of February of this year. It 
didn’t take him long to get into politics— 
he is a candidate for county attorney on the 
Republican ticket, unopposed either in the 
primary or general election. 

Local politics are warming up. Several 
times recently I was met by a smiling sec- 
retary saying, “He is politicking.” 

Bill Norton of Wichita died about May 1 
at age 46. At the time of his death he was 
officing with Pat Warnick. He died much 
too soon. 

The Central Kansas Bar Association had 
its summer meeting at Newton, with about 
75 in attendance. Vern Stroberg apparent- 
ly was the incoming president—anyhow, 
he handled the arrangements. The group 
adopted a new wrinkle—the buffet lunch 
at noon took the place of the evening 
banquet. The meetings adjourned about 
four o'clock. The usual good time was had, 
and all got home safe. 
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